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PREFACE. 


The  science  of  Pleading,  though  vying  with 
most  other  branches  of  oiu:  law,  in  antiquity, 
and  always  among  the  highest  in  professional 
estimation,  has  been  among  the  last  to  receive 
satisfactory  illustration  from  the  press.  It  is 
true,  that  at  early  periods  there  were  treatises 
on  this  subject,  but  their  plans  were  confined 
and  defective.  The  most  important  of  these 
is  the  Doctrina  Placitandiy  published  in  the 
reign  of  Charles  II. ;  a  woi*k,  which,  though 
extremely  learned  and  elaborate,  and,  for  a 
long  time,  justly  considered  as  the  capital 
source  of  information  upon  Pleading,  amounts, 
after  all,  to  no  more  than  an  extensive  collec- 
tion of  adjudged  points,  classed  without  any 
skill  of  arrangement,  under  titles  in  alphabe- 
tical series.  In  more  modem  times,  the  Digest 
of  the  Laws  of  England,  by  Lord  Chief  Baron 
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Comyns,  presented,  under  the  title  "  Pleader/' 
a  more  systematic  compilation  upon  this  sub- 
ject, than  had  previously  appeared — compris- 
ing the  substance,  not  only  of  the  authorities 
collected  in  the  Doctrina  Placitandi,  but  also 
of  the  cases  subsequently  decided,  and  re- 
ducing the  whole,  under  different  heads,  upon 
a  plan  peculiarly  scientific  and  masterly.  It 
is,  however^  in  its  nature,  only  a  Digest  of  au- 
thorities, and  better  adapted,  therefore,  to  the 
objects  of  the  practitioner  than  of  the  student 
Afterwards  appeared  the  edition  of  Saun- 
ders's Reports,  by  Mr.  Serjeant  WilKams^— 
the  notes  in  which^  comprise  a  mass  of  most 
valuable  explanatory  matter  on  the  subject  in 
question — ^but,  at  the  same  time,  consist  only 
of  detached  commtentaries,  on  such  different 
points  oi  inquiry  as  happen  to  be  suggested 
by  the  text,  without  aiming  at  the  character, 
or  possessing  the  advantages,  of  a  regular  trea- 

f 

It  is  to  a  writer  of  our  own  day,  that  the 
honour  is  due  of  having  first  thrown  effectual 
light  upon  the  science  of  Pleading,  by  an  ela- 
borate work,  in  which  all  its  different  rules 
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are  collected,  arranged  in  convenient  divi- 
sions, and  illustrated  by  explanaticm  and  ex- 
ample. The  work  here  mentioned,  is  the  well 
known  treatise  on  Pleading,  by  Mr.  Chitty ; 
which  no  person  competent  to  appreciate 
the  difficulty  of  the  task  performed,  can  ever 
peruse  without  high  admiration  of  the  learn- 
ing, talent,  and  industry  of  the  author.  This 
has  been  since  followed  by  an  able  publica- 
tion of  Mr.  Archbold,  on  "  the  Law  relative 
"  to  Pleading  and  Evidence;"  comprising  an- 
other regular  treatise  on  Pleading,  compiled 
on  a  plan  in  die  nature  of  a  Digest  (a). 

The  two  works  last  mentioned,  have  left 
very  little  to  be  added  to  the  stock  of  practi- 
cal  information  on  the  subject  of  which  they 
treat.  But  neither  in  these  nor  in  any  other 
publication,  has  any  attempt  been  hitherto 

{a)  The  preceding  enumeration  has  been  intentionally 
confined  to  the  principal  publications  on  this  subject  There 
have,  however,  been  several  treatises  of  minor  bulk,  con- 
taining general  information  on  pleading.  Among  these 
ought  to  be  noticed,  The  Summaty  of  Pleading,  and  An 
JElementmy  Treatise  on  Pleading  in  Civil  Actions;  the  latter 
by  Mr.  E.  Lawes.  They  are  both  of  date  prior  to  Mr. 
Chitty's  work. 

♦b2 
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made  to  develope  systematically  the  principles 
of  this  science,  or,  in  other  words, — to  explam 
its  scope  and  tendency, — to  select  from  the 
mass  of  its  various  rules,  such  as  seem  to  be 
of  a  primary  and  fundamental  kind, — and  to 
trace  the  connexion  of  these  rules,  and  shew 
their  bearing,  as  parts  of  a  general  scheme  or 
system.  It  is  to  this  object,  that  the  present 
work  is  directed. 

The  attempt  was  not  only  novel,  but  diffi- 
cult. The  author  had  not  only  to  collect, 
but  in  some  degree  also  to  trace  and  explore, 
the  principles  of  which  he  treats,  and  to  sub- 
ject the  science  of  Pleading  to  a  new  order 
or  arrangement,  such  as  seemed  to  him  best 
adapted  to  the  exposition  of  these  principles 
in  the  clearest  light.  For  that  arrangement 
he  has  no  authority  to  produce ;  but  he  per- 
suades himself  that  the  careful  and  intelli- 
gent reader  will  not  fail  to  recognize  the 
soundness  of  the  analysis  on  which  it  is 
founded. 

It  may  be   useful  here  to  observe,   that 
while  in  other  treatises  the  subject  of  Plead- 
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ing  has  been  usually  discussed  in  the  order 
of  declaration,  plea,  replication,  &c.,  it  is 
divided  in  the  following  pages,  in  reference 
to  the  diflferent  objects  or  results  which  its 
rules  are  conceived  respectively  to  contem- 
plate. In  one  respect,  at  least,  this  deviation 
from  -the  common  method,  is  attended  with 
evident  advantage.  It  is  an  inconvenience 
of  that  method,  that  the  same  rule  requires 
to  be  often  repeatedly  noticed,  in  reference 
to  each  of  the  consecutive  divisions  in  the 
series  of  the  pleadings, — so  that  a  doctrine 
once  laid  down  with  respect  to  the  declar- 
ation, is  afterwards  propounded  in  a  different 
place,  but  in  nearly  the  same  form,  when  the 
replication  comes  to  be  considered.  The 
plan  adopted  in  the  present  publication, 
avoids  this  inconvenience,  and  presents  the 
rules  to  the  reader,  in  an  entire  and  single 
view. 

The  nature  of  the  work  has  led  incident- 
ally to  the  insertion,  in  the  First  Chapter,  of 
a  summary  and  connected  account  of  the  whole 
proceedings  in  a  suit.  It  is  believed,  that  the 
treatises  to  which  students  have  hitherto  had 
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recourse  for  sudi  elementary  information^ 
have  not  been  found  to  answer  the  purpose 
in  a  satisfactory  manner ;  and  some  hope  is 
consequently  entertained,  that  this  part  of 
the  work,  may  prove  particularly  acceptable 
to  that  class  of  readers. 
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NOTE  (1).  See  p.  2. 

Plee^  in  French, — ^in  English,  plea^ — were  anciently 
used  to  signify  suitj  or  action.  While  used  in  this  sense, 
they  gave  rise  respectively  to  the  words  pleder^  and  to  plead; 
of  which  the  first  and  primary  meaning  was,  accordingly, 
to  litigate;  but  which,  in  the  later  English  law,  have  been 
taken  in  the  more  limited  sense  of  making  allegation  in  a 
cause.  Hence  the  name  of  that  science  o{  pleadings  to  which 
this  work  relates. 

This  variable  word,  toplead,  has  indeed  still  another  and 
more  popular  use,  importing  the  forensic  argument  in  a 
cause ;  but  it  is  not  so  employed  by  the  profession. 

Whether  ple^  BudpUder  were  derived  from  the  parallel 
Latin  terms,  placitum,  and  placitare,  is  somewhat  doubt- 
ful (a).  If  so,  it  must  have  been  through  the  gradation  of  the 
more  ancient  French  word  plaids^  which,  according  to  Hou-  . 
ard  (&),  at  first  signified  the  assemblies  of  the  kings  and  great 
men  of  the  realm ;  and  was  afterwards  applied  to  ordinary 

(a)  Spelman  considers  the  word  plea  as  of  Saxon  origin.  (See  Spelm. 
Gloss.)  But  the  almost  universal  derivation  of  our  juridical  terms  from 
the  language  of  the  Normans,  would  seem  to  render  this  exception  an 
improbable  one. 

(5)  Attciennes  Loix  des  Francois,  Ac.  sect.  lo. 

b 
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NOTE     courts  of  justice.     With  respect  to  placitum  itself,  it  is  most 
probably  of  Roman  origin,  for  it  is  clear  that  both  the 


scripts  of  the  emperors,  and  the  judicial  decisions,  in  the 
Roman  empire,  had  that  nraie  (c).  It  has,  however,  been 
considered  by  some  writers,  as  derived  from  plats  (a  Ger- 
man word  for  campus)^  quod  in  campo  tenerentur  placita  {d). 
Eitlier  of  diese,  though  a  less  amusing,  is  perhaps  a  more 
satisfactory,  conjecture,  than  that  which  derives  pladtum 
from  2>2ac^^O}— -quia  bene  placitare  super  omnia  placet  {e). 


NOTE  (2)»  See  p,  8. 

This  part  of  our  juridical  system,  viz.  the  use  oibreviay 
or  'mrits,  as  essential  formula  for  the  institution  of  a  suit, 
is  not  only  connected  with  the  whole  scheme  of  actions^ 
but  will  presently  appear  to  have  an  important  relation  to 
pleading  in  particular.  It  is  also  remarkable,  as  being  (in 
modem  times  at  least)  unknown  to  the  practice  of  the  courts 
'  of  other  countries,  and  a  peculiarity  of  the  national  law. 
These  circumstances  naturally  excite  some  curiosity  to  in- 
vestigate its  origin  ;  yet  the  subject  is  involved  in  consider- 
able obscurity.  Though  we  know  that  some  of  the  brevi^ 
are  at  least  as  ancient  as  the  time  of  Hen.  II.  (being  to  be 
found  in  the  work  of  Glanville,  who  wrote  in  that  king's 
reign),  the  student  will  in  vain  search  the  books  of  the 
science,  for  any  distinct  and  satisfactory  account  of  their 
original  invention.  It  is  said,  on  high  authority,  that  the 
more  common  and  ordinary  writs  were  "  de  communi  con- 
silio  totius  regni  conce^sa  et  approbata"(/);  and  also  that 

(c)  See  Brisson.  de  verborum  signif.  (r)  Co.  Litt.  17.  a. 

(rf)  Ducange.  Gloss.  Verbo  Pladtum.  (/)  Bract.  413.  b. 
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some  writs  existed  "  long  before  the  Conquest"  (g) ;  while  an-  NOTE 
other  learned  writer  asserts,  that  the  more  aneient  of  them  ^  ^* 
were  brought  from  Normandy  {h) ; — and  these  vague  and 
somewhat  inconsistent  statements,  seem  to  constitute  the 
whole  substance  of  the  information  to  be  derived  from  pro- 
fessional .sources,  on  this  subject.  If  we  turn,  for  farther 
elucidation,  to  the  antiquarians,  we  shall  find  little  beyond 
vague  conjecture;  and  even  in  this,  a  great  d^cordance, 
both  as  to  the  origin  of  the  instrument,  and  the  derivation 
of  its  name.  While  one  learned  writer  refers  the  origin 
of  the  term  breve,  to  a  new  application  among  the  Nor- 
mans, of  a  word  derived  firom  their  Scandinavian  ancestors, 
signifying  a  letter  or  epistle  (0) — others  speak  of  it  as  bor- 
rowed from  the  imperial  and  pontifical  constitutions,  and  a$ 
ultimately  derived  firom  the  word  brevis{k).  Again,  the 
language  of  these  instruments  is  supposed,  on  great  autho- 
rity (/),  to  have  owed  much  to  the  Roman  forms ;  though, 
on  the  other  hand,  an  illustrious  antiquarian  declares,  that 
it  has  the  most  remote  English  extraction,  and  has  hardly 
a  word  deriv^  from  the  Caesarean  law  (m). 

Whatever  may  be  the  authority  for  the  opinion,  that 
brevia,  for  the  institution  of  suits,  were  in  existence  in  this 
country,  before  the  Conquest,  it  is  at  least  certain  that  there 

(g)  Co.  Pref.  to  10.  Rep.  This  proposition  of  Lord  Coke's,  seems 
to  have  been  satisfactorily  refuted  by  Hickes.  See  the  Dissertatio 
Epistolaris  in  his  Thesaurus. 

(h)  Oilb.Hist.ofC.P.S.  5. 

(i)  Hickes.  Thes.  Diss.  Epist.  in  notis,  p.  5, 

(k)  Spehn.  Gloss.  Tit.  Breve.  Cragii  Jus  Feud.  Lib.IL  D.  17.  23.  2$, 
Selden's  notes  on  Hengham. 

(/)  Barrington  on  the  Ancient  Statutes,  88. 90« 

(m)  Seld.  Diss,  ad  Fletam,  c  9.  sect.  1. 
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NOTE     IS  no  mention  of  them  in  the  laws  of  the  Anirlo-Saxons  now 
^  ^'       extant  (n);  but  that  they  were  in  use,  both  in  substance  and 
in  name,  in  the  ancient  laws  of  Normandy,  is  a  fact  well 
known  to  all  who  have  looked  into  the  Grand  Coustumier. 
On  this,  however,  as  on  the  many  other  features  common  to 
the  laws  of  England  and  Normandy,  the  doubt  has  been,  to 
which  of  the  two  nations,  the  original  invention  is  to  be  as- 
cribed, for  it  seems  to  be  clear,  that  if  the  English  at  first  re- 
ceived the  institutions  of  their  conquerors,  they,  in  turn, 
l)egan  to  impart  dieir  own  improvements ;  and  the  Grand 
Coustumier  is  confessedly  of  date  long  posterior  to  the  trea- 
tise of  Glanville  (o).     The  remai*k  of  a  learned  foreigner, 
not  only  tends  to  decide  this  question,  but  at  the  same  time 
throws  more  light  on  the  ulterior  origin  of  the  brevia^  than 
can  be  obtained  from  any  writer  of  our  own  coimtry.     It  is 
well  known,   that  the  use  of  forensic  formulae  obtained 
among  the  semi-barbarous  tribes  who  governed   Europe 
during  the  middle  ages,*-at  least  among  the  French  and 
Lombards, — nations  both  distinguished  among  their  neigh- 
bours, by  the  superior  refinement  of  their  jurisprudence  {p). 
The  author  in  question,  who  speaks  of  the  Brevia  of  Glan- 
ville, as  Brefs  Anglo-Normandsj  from  their  equal  adoption  in 
both  countries,  points  out  their  similarity  to  certain  forms 
preserved  by  Marculphus,  and  which,  under  the  different 
names  of  prceceptiones  and  indiadi,  were  used  among  the 
Franks,  during  the  two  first  races  of  the  monarchy  (y). 
The  resemblance  in  their  general  conception,  will  be  found 


(it)  Hickes.  Thes.  Diss.  Epist.  p.  3. 

(o)  Set  Hale's  Hist,  of  Com.  Law,  ch.  vi. 

(jo)  J.  G.  Heinecc.  Elcm.  Germ.  Lib.  iii.  Tit.  ii.  Sect,  lxxxii, 

LXXXIII. 

{q)  Houard,  Anc.  Loix  des  Franc.  &c.  vol.  ii.  p.  9 — 16. 
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strong  enough,  to  lead,  with  great  probability,  to  the  infer-     NOTE 
ence,  that  the  English  brevia  were  derived  through  Nor- 
mandy, from  a  Francic  source, — an  inference  confirmed  by 
the  fad  elsewhere  stated  by  the  same  author, — that  at  this 
early  period,  the  judicial  usages  of  Normandy  were  in  the 
maui,  the  same  with  those  of  France  at  large  (i).     The 
Reader  may  judge  of  the  degree  of  similarity  between  the 
Brevia  of  Glanville,  and  the  prseceptiones  of  the  Franks,  by 
comparing  the  foUov^g  formulary  from  Marculphus,  witli 
the  first  of  the  English  specimens  given  in  the  text,  viz.  the 
writ  of  right  J  p.  9.  **  Ille  Rex,  vir  inluster,  illo  comiti.  Fidelis 
^'  Deo  prc^itio,  noster  iUe,  ad  prsesentiam  nostram  veniens, 
^*  clementiae  r^ni  nostri  suggessit  eo  quod  pagensis  vester 
<^  ille,  eidem,  terram  suam  in  loco  nuncupante  illo,  per  for- 
<^  tiam  tulisset,  et  post  se  retineat  injuste,  et  nuUam  justi- 
<<  tiam  ex  hoc,   apud  ipsum,  consequi  possit ;  Propterea 
<<  ordinationem  presentem  ad  vos  direximus,  per  quam 
<^  omiiino  jubemus,  ut  ipso  illo  taliter  constringatis,  quail- 
<<  ter,  si  ita  a^tur,  banc  causam  contra  jam  dicto  illo,  legi- 
<<  bus  studeat  emendare.    Cert^  si  noluerit,  et  ante  yos  recte 
^  non  finitur,  memorato  illo,  tultis  fidejussorlbus,  Kalendas 
<^  illas,  ad  nostram  eum  omnimodis  dirigere  &ciatis  praesen- 
«  tiam"  (5). 

If  the  reader  will  take  the  trouble  to  inspect  the  Anglo- 
Norman  formula,  in  the  original  Latin,  as  given  by  Glan- 
ville, he  will  find  that  it  has  the  decided  advantage  over  the 
French  model,  in  point  of  latinity  and  precision  of  phrase; 
the  latter  being,  indeed,  in  such  a  barbarous  dialect,  as  to 
be  scarcely  intelligible. 

The  following  will  be  found  to  have  a  close  affinity  with 


(r)  Houard,  Diet  Analytique,  &c.  verbo  Droit, 
(t)  Marculphi  Formuiarum»  Lib.  I.  23, 


Vi  NOTES.  [[appendix. 

NOTE  the  Anglo-Norman  writ  of  trespass  for  anassauU,  which,  see 
^  -'*      supra,  p.  14. 

^  Die  Rex,  vir  inluster,  illi.  Fidelis  noster  ille  ad  praesen- 
^^  tiam  nostram  veniens,  nobis  suggessit  quod  vos  eum,  nulla 
**  manente  causa,  in  via  adsalissetisj  et  graviter  livorassetis> 
<^  et  rauba  sua  in  solidos  tantos,  eidem  tulissetis,  vel  post 
<^  vos  retineatis  indebit^,  et  nullam  justitiam  ex  hoc,  apud 
**  vos,  consequere  possit  Propt^rea,  praesentem  indiculum 
^^  ad  vos  direximus,  pel:  quern  omnino  jubemus  ut  si  taliter 
^'  agitur,  de  prcesente  hoc  contra  jam  dicto  illo,  legibus  stu* 
'^  deatis  emendare.  Cert^  si  nolueritis,  et  aliquid  contra  hoc 
'^  habueritis  quod  opponere,  non  aliter  fiat  nbi  vosmet  ipsi 
^'  per  hunc  iudiculum  commoniti,  Kalendas  illas  proximas, 
^<  ad  nostram  veniatis  prsesentiam,  eidem  ob  hoc,  int^rum 
**  et  legale  dare  responsum"(^). 

The  opinion  that  the  English  Brevia  are  of  French  ex- 
traction, is  not  peculiar  to  Houard.  It  is  held,  as  has  been 
already  observed,  by  L.  C.  B.  Gilbert;  and  a  writer  on  the 
feudal  law,  the  learned  Craig,— observes  of  them,  Usum  in 
Gallia,  antiquissimum  puto;  in  Normannia,  adhuc  in  usu 
sunt.  Gulielmus  Conqusestor  cum  armis,  etiam  leges  Nor- 
mannicas,  Angliae  intulit;  inde  factum,  ut  omnes  fere  causes 
in  Anglia,  adhuc  per  Brevia  deducantur  (u). 

To  attempt  to  trace  them  farther,  may  appear  superflu- 
ous; yet,  it  maybe  observed,  that  one  of  the  earliest  refine- 
ments in  forensic  science,  was  that  of  classifying  the  various 
subjects  of  litigation,  and  allotting,  to  each  class,  an  appro- 
priate forrmda  of  complaint  or  claim;  a  method  devised  in  a 
view,  probably,  to  the  more  certain  definition  of  the  nature 
of  those  injuries  for  which  the  law  afibrded  redress,  and, 
perhaps,  also  to  save  the  trouble  of  inventing  new  modes  of 

(/)  Marc.  Form.  Lib.  I.  29. 

(tt)  Crag.  Ju8.  Feud.  Lib.  IL  D.  17.  25.  25.   , 
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expression  for  each  particular  case  of  wrong,  as  It  might    NOTE 
arise.     Whatever  the  object,  it  is  certain  that  such  was  the      ^  ^' 
practice  of  ancient  Rome,  and  that  from  a  period  almost  as 
early  as  the  introduction  of  the  laws  of  the  twelve  tables  (x); 
and  so  severely  were  these  formulas  observed,  that  any  de* 
viaticm  from  them,  was  fatal  to  the  cause  (jf).  This  strictness 
evidently  tended  to  injustice;  and  we,  accordingly,  find  that 
it  was  banished  firom  the  Roman  law,  by  Constantine,  who 
abolished  the  judicial  formulas  (z).     Yet  form  was  not  alto^ 
gether  extirpated.     Certain  general  distributions  of  the  sub- 
jects of  litigation,  were  recognized  under  the  title  of  oc- 
tions{a);  and  considerable  attention  continued  to  be  paid 
to  the  firame  and  wording  of  the  complaint(6).     When, 
therefore,  we  find  the  rude  judicature  of  the  nations,  who 
were  in  possession  of  Europe,  at  the  &U  of  the  Roman  Em- 
pire, exhibiting,  at  a  very  remote  period,  the  same  con- 
trivance of  fixed  judicial  formulaB^  we  are  naturally  led  to 
refer  it  to  an  imitation,  either  of  the  ancient  or  more  modem 
system  of  their  predecessors.    Yet,  whether  it  were  the  re- 
sult of  such  adoption,  or  the  fruit  of  original  invention,  it  is 
certainly  not  easy,  nor,  perhaps,  veiy  important,  to  decide. 

NOTE  (3).  See  p.  22. 

Ejectment,  however,  has  been  latterly  often  ranked  as  a 
mixed  action  (c);  because  the  plaintiff  has  judgment  for  spe^ 
cific  recovery  of  the  term  itself,  as  well  as  nominal  da^- 

(x)  Dig.  Ub.  I.  tit.  s.    Cic.  pro  Rose.  Com.  c.  8.,  &c. 
{y)  QuinctU.  Lib.  VII.  c.  9.    Brisson  de  Formul.  Lib.  V.  xl. 
(s)  BriisoD,  ibid.  Lib.  Y.  xl.  lui.    Voet  ad  Pandect.  Lib.  II.  tit.  xni. 
sect.  9. 
(a)  Inst.  Lib,  IV.  tit.  6.    Car.  Sigon.  de  Judiciis. 
(A)  Vide  Inst,  and  Voct.  ubi  supri.  (c)  Vide  3  Bl.  Com.  1 99. 
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NOTE  mages  for  the  ejection.  With  deference,  however,  it  is 
conceived  that  the  class  of  an  action,  depends  not  on  the 
form  of  judgment,  but'  on  the  form  of  writ  and  declaration; 
and  that  the  question  is,  not  whether  specific  recovery 
be  adpidged^  but  whether  it  be  ckUmed  in  tlie  form  of  the 
proceeding.  (See  Uie  definition  of  real  and  mixed  actions, 
supra,  p.  S.)  Now,  it  is  clear  that,  in  the  form  of  writ  and 
declaration,  an  ejectment  is  no  more  than  a  species  of  the 
action  of  trespass;  and,  as  such,  it  has  been  most  anciently 
considered.  Ejectione  firmae  n'  est  que  un  action  de  tres- 
pass en  son  nature,  &c  Fitz.  Abr.  Tit  Eject  firm.  2. 
cited  S  Bl.  Ck>m.  200. 


NOTE  (4).  See  p.  «7. 

The  mode  of  making  the  objection  of  the  want  of  an  ori- 
ginal writ,  is  by  writ  of  error  on  the  judgment; — but  no  writ 
of  error  will  lie  in  respect  of  such  objection,  if  the  judgment 
was  obtained  upon  a  verdict. 

It  b  to  be  observed  that,  when  this  objection  occurs  in  the 
Common  Pleas  (where  the  praecipe  and  capias  are  firamed 
as  in  trespass),  an  original  writ  prepared,  according  to  such 
praecipe  and  capias,  will  not  suffice,  unless  the  action  brought 
be  really  trespass;  but  an  original  adapted  to  the  action^ 
must  be  obtained;  which  (as  there  is  no  praecipe  to  warrant 
it),  can  only  be  done  by  petition  to  the  Master  of  the 
Rolls(d). 


{d)  1  Sel.  Pract  69.    lUd.  Introd.  xlir. 
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NOTE  (5).  See  p.  28. 

That  the  parties  appeared  personally  in  court,  in  the  time 
of  Hen*  2.f  seems  sufficiently  proved  by  the  following  pas- 
sages in  Glanville: — Utroqae  litigantium,  apparente  in  cu- 
ria, petens  ipse  loquelam  suam  et  clameum  ostendat,  in  hunc 
modum — Peto  versus  istt^m  H,,  &c.  Auditd  vero  loquela 
et  clameo  petentis,  in  electione  ipsius  tenentis  erit,  se  versus 
petentem  defendere  per  duellum,  &c.  [e)  Utroque  prcesente 
in  curia,  is  qui  petit,  jus  suum  in  hsec  verba  versus  adver- 
sarium  suum  proponat,  Peto,  &c.  Audito  autem  clameo, 
&C.  (/)  The  forms  of  expression  which  occur  in  Bracton, 
in  the  time  of  Hen.  3^  everywhere  lead  to  the  same  con- 
clusion. For  example,  comparentibus  tam  petente  quam 
tenente,  petens  actionem  qua  agere  velit,  et  intentionem 
suam,  proponere  debet  coram  Justitiaris,  &c.  Et  audito 
Brevi  de  Recto,  dicat  sic  petens  vel  ejus  advocatus  in  praesen- 
tiam  Justitiariorum  pro  tribunali  residentium.  Hoc  osten- 
dit  vobis  A.,  &c  (g) 

It  is  said  that  it  was  the  statute  of  Westminster  2.  (13 
Ed.  1.  c  10),  which  first  gave  the  general  liberty  to  all  per- 
sons, of  suing  and  defending  by  attorney:  and  that,  before 
that  statute,  a  special  warrant  from  the  Crown,  for  that  pur- 
pose, was  required  (A).  It  seems,  however,  that  this  is  only 
to  be  understood  of  appearance  by  attorney;  and  not  to  the 
conduct  of  the  suit  by  attorney,  after  appearance  once  nuide. 
For  it  is  clear  that,  long  prior  to  the  13  Ed.  1.,  and  even  in 


(e)  Glan.  Lib-  «.  c  3.  (/)n»d.  Lib.  4.  c  6. 

(g)  Bract.  37S.  b. 

(k)  I  Tidd,  «8.,  4th  edit    Gilb.  C.  P.  32,  53.    2  ReevcK,  169. 


NOTE 

(5). 
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NOTE  the  time  of  Glanville,  a  par^  might,  upon  appearance  first 
^  ^  ^  ^'  made  by  himself  in  person,  appoint  a  responsalis  (whose 
office,  though  in  some  respects  difierent,  was,  in  substance, 
the  same  with  that  of  an  attorney),  to  represent  him  during 
the  subsequent  progress  of  the  cause;  ^^  ad  lucrandum  vel 
perdendum  pro  eo"  (f).  And  it  is  not  said  by  OlanviUe, 
that  this  required  a  warrant  from  the  Crown  {k). 

NOTE  (6).  See  p.  29. 

For  proof  that  in  the  time  of  Hen.  2.  and  Hen.  3.,  the  ^ 
pleading  was  aralj  it  wili  be  sufficient  to  refer  to  the  passages 
cited  from  Glanville  and  Bracton,  in  the  last  note; — and  to 
observe,  that  not  the  least  allusion  is  made  in  either  author, 
to  the  use  of  written  pleadings, — ^the  introduction  of  which 
is  generally  supposed  not  to  have  taken  place  till  the  mid- 
dle of  the  reign  of  Edward  III.  (I) 


NOTE  (7).  See  p.  29. 

As  to  the  practice  of  oral  pleading  among  the  Lombards^ 
see  Muratori,  in  a  note  to  his  edition  of  the  Leges  Lango- 
bardic8s(m),  where  he  says  that  the  pleadings  among  that 
nation,  appear  to  have  been  non  scripto,  judici,  tradita,  sed 
petitione  verbali  pronunciata  coram  judlcibus.  As  to  the 
German  tribes  in  general  (comprising  the  li'anks)^  see  the 
Elementa  Juris  6ermanici(;i)  of  Heineccius,  who  says,  for- 
mulas non  scriptas  offerebant,  sed  vivft  voce  praecinebant 

(t)  Qlan.  Lib.  1 1.  c  1.  (m)  Murat  Script.  Rer.  Ital.  vol.  I. 

ik)  Vide  8  Rep.  58.  b.  ace.  (n)  Lib.  in.  tit  iv.  seet  clvi. 

(/)3Reevet,95. 


APPENDIX.^  NOTES.  id 


NOTE  (8).  See  p.  29. 

The  use  of  professional  jdeaders^  or  advocates^  may  be  ' 
traced  among  some  of  the  Continental  nations,  to  a  period 
extremely  remote.  The  Lombards  had  the  followihg  law: 
Si  fbrsitan  aliquis  per  simplicitatem  suani,  causam  agere 
nescit,  veniat  ad  pladtum,  et  si  Rex  aut  Judex  prseviderit 
quod  Veritas  sit,  tunc  debeat  dare  ei  hominem  qui  causam 
ipsius  agat(o). 

In  the  Francic  Formulee  apud  Lindenbrog.,  contained 
m  the  Cf^itularies  by  Balurius,  there  Is  a  record  of  a  cause 
between  a  bishop  and  a  private  individual,  where  the  bishop 
pleads  by  his  advocate,  and  die  other,  in  hb  own  person. 

In  the  Assises  de  Jerusalem,  one  of  the  most  curious  and 
important  relics  of  the  jurisprudence  of  the  middle  age, 
and  fiiUy  recognized  as  an  authentic  compilation  from  the 
laws  of  France,  made  towards  the  close  of  the  eleventh  cen- 
tury (p%  we  hare  a  full  account  of  the  office,  duties,  and 
proper  qualifications  of  a  pfeo&r.— Doit  chascun  de  ceaus 
qui  veont  pleideer  en  la  haute  court,  demander  conseill  au 
seignor,  avant  que  il  comance  a  pleideer.  U  doit  demander 
au  seignor,  a  conseil,  le  meillour  pleideoir  de  la  court  a 
son  escient,  se  il  est  pleideoir  ou  se  il  ne  Test;  pour  ce  que 
se  il  ne  est  pleideoir,  que  son  conseill  li  sache  sa  raison 
garder  et  sa  querele  desreigner  de  ce  dont  il  est  requeroir, 
et  defiendre  de  ce  dont  il  est  deffendoir,  et  se  il  est  pleideoir, 
pour  ce  que  il  ait  plus  de  conseU,  quMi  n'cst  nul  si  sage  plei- 


(o)  Leges  Langobard.  apud  Lindenbrog.  650. 
(p)  See  the  opinion  of  Mably,  in  his  Obserrations  tur  lUistoire  de 
Fmote,  VoL  2.  p.  S46. 


NOTE 
(8). 
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NOTE 
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deoir,  qui  ne  puisse  bien  souvent  estre  averti  el  plait  de  ce 
que  bon  li  est,  par  un  autre  pleideoir  o  lui;  que  deus  plei- 
deoirs  savent  plus  que  un,  &c.  ch.  ix.. .  .Qui  a  conseill  et 
se  veaut  clamer  d'ome  ou  de  feme  qui  est  present  en  la 
court,  il  doit  faire  dire  par  son  conseill,  au  seignor,  si  que 
celui  de  qui  il  se  clame  ou  veant  clamer,  Toye,  Sire  tel  se 
clame  a  vous  de  tel  chose,  et  en  veaut  avoir  droit  par  vous 
et  par  la  court;  et  le  nome,  et  die  de  quoi  il  se  clame,  et  as 
plus  briefves  paroles  que  il  pora,  face  son  clame,  &c.  ch. 
xxvii.  II  convient  a  celui  qui  est  bon  pleideoir  et  soutill, 
que  il  soit  sage  de  sou  naturel,  et  que  il  ait  esprit  sein,  et 
soutill  engin,  et  que  il  ne  soit  doutif,  ne  esbay,  ne  hontous, 
ne  hatif,  ne  non  chaillant  el  plait,  ne  que  il  ait  s'entente  ne 
sa  pence^  aillors  tant  com  il  pleidoie,  et  que  il  se  garde  de 
se  trop  corroucer  ne  agrier  ne  ehmouvoir  en  pleidoiant, 
ch.  xxrv.  As  a  translation  of  this  barbarous  dialect,  may 
save  the  reader  some  trouble,  the  following  v^ry  literal  one 
is  offered. — ^^  Every  person  about  to  plead  in  the  supreme 
^  court,  ought,  before  he  begins,  to  pray  the  lord  to  ap- 
^  point  him  counseL     He  ought  to  pray,  for  his  counsel, 

<  the  best  pleader  in  the  court;  and  this,  whether  he  is 

<  himself  a  pleader,  or  not;  because,  in  the  latter  case,  he 
^  will  need  counsel  to  defend  his  right,  and  establish  his 
^  claim  or  defence;  and  even  in  the  former,  he  will  do  well 

<  to  have  counsel;  since  there  is  no  pleader  so  wise,  that 

*  he  may  not  be  often  advised,  on  his  pleading,  by  another 

<  pleader;  as  two  pleaders  know  more  than  one,  &c.  He 
'  who  has  counsel,  and  wishes  to  make  claim  on  some  man 

*  or  woman  present  in  court,  ought  to  say  by  his  counsel 

<  to  the  lord,  so  that  the  other  party  may  hear, — Sir, 
^  such  an  one  makes,  before  you,  such  a  claim — and  hopes 

^  to  obtain  justice,  in  that  behalf,  from  you  and  the  court; — 
^<  and  then  he  should  say  what  he  claims,  and  in  the  short- 


APPENDIX.]  NOTES.  xiil 

**  est  way  possible,  8cc.  A  good  pleader  ought  to  have  note 
**  good  sense,  a  sound  understanding,  and  a  subtle  ge-  ^^' 
^*  nius;  he  should  be  free  from  the  faults  of  indecision, 
'^  timidity,  false  shame,  haste,  and  non-chalance;  while  he 
<^  pleads,  he  should  keep  his  attention  from  wandering  to 
<<  any  other  subject,  and  should  also  take  care  to  avoid  un- 
<^  due  heat  and  asperity."  Some  of  these  admonitions  seem 
to  deserve  the  attention  of  the  nineteenth,  no  less  than  the 
eleventh,  century. 

The  use  of  advocates  was  not  confined  to  the  Franks 
and  Lombards.  It  obtained,  at  the  same  period,  among 
the  continental  nations  in  general. — Heineccius  speaks  of 
them,  as  generally  allowed  throughout  the  German  tribes; 
though  under  permission,  to  be  previously  obtained  from 
the  Judge, — which,  as  he  incidentally  observes,  explains  the 
modem  practice,  ofnot  allowing  all  persons  indiscriminately 
to  plead  causes,  but  confining  the  privilege  to  a  certain 
number  appointed  by  authority  {q).  With  respect  to  the 
Franks,  in  particular,  he  says,  in  foro  litigantibus  eo  magis 
opus  eratjurisperitorum  auxilio,  quo  pluribus  fbrmularum 
ac  soUemnitatum  tricis,  implicata  erat  eorum  jurisprudentia; 
et  quo  facilius  in  his  verbis  labi  possunt  homines  plebeii,  et 
aliis  distracti  negotiis  (r).  He  makes  a  similar  remark,  as 
to  the  Lombards. — Quum  enim  et  hoc  gens  pauUo  plus  tri- 
bueret,  juri  subtiliori,  et  formulario^  homines  plebeii  et  ha^ 
rum  rerum  imperiti,  vix  poterant  advocatorum  jurisperito- 
rum  operfi  carere  (5}. 

Hachenberg  also  lays  it  down  as  a  general  feature  in  the 
judicial  system  of  the  Germans  of  the  middle  ages. — Ad- 
erant  in  judicio  advocati — quos  Clamatores  et  Ferendarios 


(9)  Elcm.  Jut.  Germ.  Lib.  m.  Tit.  11.  Sect.  xcix. 

(r)  Ibid.  Sect,  lxxxii,  («)  Ibid.  Sect.  Lxxxiii. 


(8). 


XiV  NOTES.  [appendix. 

NOTE  priscffi  leges  vocant — qui  causas  litigantium  nuda  simplici- 
que  oratione,  sine  uUo  verborum  circuitu,  tractare  jube- 
bantur  (/). 

In  England,  it  appears  that  there  were  persons  learned 
in  the  law,  and  skilful  in  pleading  causes,  at  least  as  early 
as  the  reign  of  William  Rufiis  (u);  and  Bracton  makes  ^- 
press  mention  of  counsel^  pleaders,  and  advocates^  in  the 
reign  of  Hen.  III.  {x).  And  not  only  were  such  profes- 
sional persons  employed,  but  (as  stated  in  the  text)  the  rule 
seems  to  have  been  already  established,  excluding  all  but 
regular  advocates  or  barristers,  from  pleading  in  causes  in 
which  they  were  not  personally  concerned.  This  point  ap- 
pears to  be  sufficiently  proved,  even  by  the  following  ex- 
tract from  the  Placitorum  Abbreviatio — a  compilation  pub- 
lished a  few  years  since,  from  our  earliest  judicial  records. — 
Abell.  de  Sancto  Martino  venit  et  narravit  pro  Episcopo. 
Et  non  jvit  Adoocatus.  Ideo  in  miseri^ordia.  Custodian 
tur  {y ).  And  additional  evidence,  of  the  same  proposition, 
is  supplied  by  the  following  curious  passage,  in  the  Vitas 
viginti  trium  Sancti  Albani  Abbatum,  by  the  historian, 
Matthew  Paris — ^written  about  the  same  period  with  the 
preceding  extract  After  complaining  of  certain  oppres- 
sions, which  the  Abbey  had  sustained  from  a  person  pro- 
tected and  encouraged  by  John  Mansel, — ^the  historian 
proceeds — Nee  quicquam  juris  vel  ultionis  assistente  me- 
morato  Johanne  Regis  lateribus  et  conciliis,  potuimus 
obtinere.  Quinimo,  metus  et  persuasio  ipsius  Johannis, 
omnium  Justiciariorum  et  placitantium  Advocatanm  f^sos 
Band  narraiares,  vulgartter  appeUamm)  ora  penitus  obtu- 

(/)  Hach.  Germ.  Media,  p.  97. 

(«)  1  Reeres,  238.  (x)  Bract.  412.  a.  372.  b. 

(i^)  Plac.  Ab.  137.    Kane.  rot.  22.  temp.  38  Hen.  3. 
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TSLviu  Ita  at  multo  totiens  oportutt  Doroinuni  WlUiel-  note 
mum  tmic  cellarium  (virmn  scilicet  circumspectum  et  fo-  ^  ^' 
cundum)  suum  sermonem  et  querelam  in  perscma  pro- 
pria coram  Justiciariis,  imo  etiam  coram  Rege  et  Bamagio 
proponere.  Et  protestati  smit  Justiciarli,  secretius  in  aure 
4icti  DcHniai  Willielmi  instillantes, — quod  duo  tunc  tern- 
poris  in  r^;no  dpminabantur — scilicet  G>mes  Richardus, 
et  Johannes  Mau3el — contra  quos  non  audebant  senten- 
tiare  (z). 

NOTE  (9).  See  p.  SO. 

An  the  authorities  prove  that  questions  of  law,  have  at 
all  times  been  the  exclusive  province  of  the  Judges.  Thus, 
in  the  Placitorum  Abbreviatio,  there  is  an  entry,  in  the 
6th  year  of  Richard  1.,  that,  stA  judicibui  lis  et  contentio 
iuit,  utrum  carta  prsedicta  debet  teneri  versus  puerum  qui 
infra  setatem^  &c.  (a). 

And  again,  in  the  fourth  year  of  king  John,  the  jum 
upon  an  inquisition,  declare — ^non  pertinet  ad  ^^de  jure 
discemere  (A). 


NOTE  (10).  See  p.  so. 

This  phrase,  ofisme,  occurs  at  the  very  commencement 
of  the  Year-books;  but  the  author  has  not  traced  it  to  an 
eariier  period.  In  some  instances,  the  expression,  isser 
d^empter^  occurs,  which  may  be  translated  \o  eet  aid  of.  or 


(«)  Matt.  Par.  Hist.  p.  1077. 

(a)  Plac.  Ab.  5  Warr*.  temp.  6  Ric  l. 

ifi)  Plac  Ab.  40.  Line',  temp.  4  Joban. 
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NOTE  finish  the  'pleading;  and  clearly  marks  the  meaning  and  de- 
rivation of  the  term  issue. 

In  the  reign  of  Edward  4.,  we  find  the  Latin  term  thus 
regularly  defined, — Exiius  idem  est  quod  finis,  sive  deter- 
minatio  placiti. — Year-book,  21  Ed.  4.  S5. 

It  is  observable,  that  the  parallel  word^n  appears  to  have 
been  used  in  the  same  ^ense,  in  Normandy,  See  Com- 
mentaires  de  Terrien,  lib.  IX.  c  XXVII. 

The  terms  issue  en  ley^  and  issm  enfet,  occur  as  early  as 
the  third  year  of  Ed.  2.     See  the  Year-book,  8  Ed.  2.  59. 


NOTE  (11).  See  p.  S2. 

The  origin  of  the  practice  of  recording  (another  pe- 
culiarity of  tlie  English  law),  appears  to  have  eluded  our 
legal  antiquarians,  as  much  as  that  of  the  Brevia;  but 
it  is,  no  doubt,  referable  to  the  same  source.  The  term 
record^  is  itself,  in  its  immediate  derivation,  French;  and 
the  law  of  records,  is  copiously  discussed,  under  that  name, 
in  the  Grand  Coustumier,  the  most  ancient  depository  of 
the  Norman  customs.  The  manner  in  which  it  is  there 
treated,  might  alone  be  sufiicient  to  shew,  that  France  was 
its  native  soil;  and  that  it  had  not  been  adopted  from  the 
English  courts;  not  only  because  no  allusion  is  there  made 
to  any  recent  introduction  of  the  practice, — but  because  the 
practice  appears,  in  the  Norman  courts,  in  a  shape  obvi- 
ously more  consonant  with  the  original  meaning  and  deri- 
vation of  the  term,  than  that  which  it  bears  in  England. 
For  it  appears  that,  in  the  Norman  lawj  recorder  ancientiy 
signified,  to  recite  or  testify  on  recoUectiony  as  occasion 
Qiight  require,  what  bad  previously  passed  in  court;  and  that 
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this  was  the  duty  of  the  judges,  and  other  principal  persons  NOTE 
who  presided  at  the  Placitum — thence  called  recordews.  On  ^^^^' 
the  other  hand,  we  find  faint  vestiges  only»  of  this  the  pro- 
per and  ancient  meaning,  existing  in  England.  Of  these 
Vestiges,  one  example  occurs  in  our  phrase  of  recorder,  as 
applied  to  a  borough  judge;  which  is  plainly  a  derivative 
or  secondary  application  of  the  Norman  word  recordeur; 
and  another,  that  may  be  mentioned,  is  the  principle  an- 
ciently recognized,  that  the  record  is  properly  not  in  tfu 
parchment^  bat  in  'the  breast  of  the  Judge.  Thus  we  find  it 
siud,  in  the  Year-book,  7  Hen,  6.  p.  29. — Le  Record  est 
tout  temps  en  le  coeurs  de  Justices,  et  le  Roll  n'est  forsque 
remembrance  pur  le  melior  suerty.  But  what  decisively 
removes  all  doubt,  as  to  the  national  character  of  this  ju» 
dicial  practice,  is,  that  while  no  trace  of  it,  is  to  be  disco^ 
vered  among  the  Anglo  Saxons  (for  their  loose  historical 
notices,  now  extant,  of  some  few  important  controversies, 
are  evidently  of  a  quite  different  kind)  (c),  it  existed  in  the 
law  of  France  at  large,  at  least  as  early  as  at  the  Norman  * 
conquest,  and  in  a  shape  exactly  similar  to  that  which  it 
bore  in  Normandy.  It  is  one  of  the  directions  given  to  liti« 
gants  in  the  Assises  de  Jerusalem  (compiled  as  early  as 
1099,  and  presumably  referring  to  a  state  of  law  some 
time  established),  that  they  should  collect  as  many  of  their 
own  firiends  as  possible,  in  court,  and  request  them  to  be 

((*)  See  the  Apographum  Saxonicum,  published  by  Hickes  (Hies. 
Diss.  Epist.  p.  S.),  and  the  observations  on  diat  instrument,  by  Hallaffii 
(Vol.  2.  p.  141.) — See  also  the  plea  in  the  County  Court,  between  Gun- 
dnlf  and  Pichot  (Hickes.  Thes.  Diss.  Epist  33.),  and  the  plea  of  Pinen- 
den,  in  the  County  Court,  in  the  reign  of  Wil.  I.,  mentioned  by  Lord 
Coke  (preface  to  9  Rep.) ; — the  narratives  of  which,  are  ail  in  the  same 
style. 

C 
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NOTE 

(11). 


altentive  to  what  is  said,  with  a  view  of  enabling  themselves 
to  retain  and  record  it  properly,  at  the  time  of  judgment  or 
trial.  Qui  veaut  tosc  son  plait  atteindre,  il  doit  faire  estre 
en  la  court,  tant  de  ses  amis  com  il  pora,  et  prier  les,  que 
il  soient  ententis  as  paroles  qui  seront  dites  as  plais,  et  bien 
entendre  et  retenir, — si  que  il  sachent  bien  le  recorder^  as 
esgars  et  as  connoissances,  se  mestier  li  est  {d).  It  is  also 
recommended,  that  if  there  should  be  an  adjournment  of 
the  proceedings,  and  a  farther  day  appointed  for  the  hear- 
ing of  the  parties,  both  the  plaintiff  and  defendant  should 
take  care  to  jnd  dawn  in  writings  the  nature  of  the  claim 
that  has  been  made,  the  day  and  place  of  the  adjournment, 
and  the  names  of  those  who  were  present  at  the  first  hear- 
ings— ^and  the  plaintiff  is  advised  to  rehearse  this  writing, 
before  the  adjournment  day,  to  such  of  those  persons  as  he 
considered  most  friendly  to  himself,  in  order  to  refresh 
their  memories,  and  enable  them  to  testify  (recorder)  at  the 
adjourned  meeting,  if  it  should  be  necessary,  both  the  day 
and  place  of  the  adjournment,  and  the  words  in  which  the 
claim  or  other  allegations  were  first  made:  it  being  assigned 
as  a  reason  for  this  particularity,  that  a  variance  from  the 
claim  first  made,  would  entitle  the  defendant  to  a  new  en- 
largement of  the  time  for  answering  {e).  It  h  easy  to  con- 
ceive, though  not  to  trace,  the  progress  by  which  the  occa- 
sional memorandum  thus  drawn  up  by  the  Francic  pleader, 
to  confirm  the  recollection  of  his  judges,  took  the  shape  of 
an  official  contemporaneous  minute  of  the  proceedings;  and 
no  longer  merely  subordinate  to  a  record,  or  judicial  re- 
port,— became  itself  invested  with  that  name  and  character. 
Whether  this  change  had  fully  taken  place  at  the  date  of 
Glanville's  treatise  (in  the  reign  of  Hen.  2.),  that  work 


{d)  Assises  de  Jerusalem,  xliv. 


{e)  Ibid.  xlix. 


APPENDIX.]  NOTES.  xix 

does  not  enable  us  accurately  to  decide.     He  speaks,  in-     NOTE 
deed,  frequently  of  records,  and  lays  down  the  maxim,  that 
the  Curia  Regb,  and  no  other  court,  was  properly  and  ge- 
nerally a  court  of  record  (/);  but  it  is  not  clear,  whether  the 
written  memorial,  though  already  designated  as  the  record, 
and  officially  prepared,  was  made  contemporaneously  with 
the  proceedings  themselves,  or  considered  as  intrinsic  evi- 
dence of  them,  or  in  any  other  light,  than  as  an  aid  to  the 
memory  of  judicial  reporters.     However,  we  find,  that  at 
least  very  shortly  t^er  this  period,  the  practice  of  record-' 
ing,  in  the  present  sense  of  the  term,  was  in  full  operation. 
The  series  of  records,  now  extant,  begins  with  the  reign  of 
Ric.  1.  {g).     Curious  extracts  from  some  of  the  earliest  of 
them  have  been  printed,  and  are  to  be  seen  in  the  Placito- 
rum  Abbreviatio. 

The  following  passage,  in  an  able  publication,  confirms 
the  account  that  the  author  has  above  given,  of  the  origin 
and  true  meaning  of  recording.  In  reference  to  the  laws  of 
the  Scandinavians,  it  is  observed — "  No  record,  or  register, 
<<  authenticated  the  judgment  of  the  court;  which  was  pre- 
*^  served  only  by  the  recollection  and  knowledge  of  the 
*^  judges  who  pronounced  the  decree,  or  of  the  assembled 
**  people  who  ratified  the  sentence.  This  usage  of  oral 
<^  pleadings,  and  of  proving  legal  proceedings  by  oral  testi- 
<^  mony,  might  be  thought  to  be  inconsistent  with  the  as- 
<<  sumption  of  the  antiquity  of  written  laws  in  Scandinavia, 
*<  did  we  not  know  that  the  same  practice  was  adopted  by 
<^  other  systems  of  jurisprudence  which  are  more  &miliar  to 
'^  us — such  as  the  Custumal  of  Normandy,  and  the  assizes 

(/)  Sciendum  quod  nulla  curia  recordum  habet  generaliter  prater  cu- 
riam domini  regb.    Glan.  Lib.  8.  c.  9. 
{g)  See  the  Report  of  the  Commissioners  on  Public  Records. 

c  2 


XX  NOTES.  [appendix. 

NOTE     "  of  the  kingdom  of  Jerusalem.    la  Normaodjr,  a  judgment 

V    A    r  u  pronounced  by  the  King,  sitting  as  Duke  of  Normandy, 

"  was  recorded  by  his  testimony  added  to  that  of  one  wit- 

**  ness;  or  the  royal  judge  might  substitute  three  other  wit- 

**  nesses  in  his  stead:  seven  witnesses  were  required  for  the 

<^  record  of  the  Exchequer  of  the  Assize.     In  these  proofs, 

<<  it  is  clear  that  the  compilers  of  the  Custumal  did  not  con- 

<<  template  the  production  of  any  written  document,  as  evi- 

^<  dence  of  past  decrees  or  proceedings.     The  recorders 

<<  swore  as  to  what  they  had  heard,  and  what  had  been 

«  said,"  &c. 

Edinburgh  Review  for  August^  1820.     • 


NOTE  (12).     See  p.  32. 

It  is  to  be  observed,  on  the  subject  of  suing,  appearing, 
or  defending,  by  attorney,  that  there  are  certain  persons, — viz. 
infants^  married  women  (when  sued  without  their  husbands), 
and  idiotsy — who  are  incapable  of  appointing  an  attorney,  to 
appear  for  them  in  court.  The  appearance  and  pleadings 
of  such  persons  must  consequently  not  purport  to  be  by  at- 
torney, nor  be  so  entered  on  record, — whether  an  attorney 
be  in  fact  employed  or  not.  As  for  the  mode  in  which  the 
appearance  and  pleadings  of  such  persons,  should  be  enter^ 
ed,  see  1  Tidd,  68.  75.     1  Arch.  Pract.  22. 


NOTE  (13).     See  p.  33. 

There  can  be  no  pleading,  till  appearance  is  effected. 
And,  in  tL  personal  action,  there  can,  till  then,  be  no  judg" 
ment  given,  nor  other  act  done  in  court,  beyond  the  issuing 
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of  the  process.     But,  in  a  real  action,  if  the  tenant  hold     NOTE 
out  against  the  process,  and  fail  to  appear,  judgment  will      ^    ^' 
pass  against  him,  and  the  demandant  will  recover  the  land. 
See  Booth,  12.  19.  24.,  &c.     Com.  Dig.  Pleader  (Y.).    2 
Samid.  48.,  n.  (1). 


NOTE  (14).     See  p.  35. 

Besides  these  changes  in  the  practical  method  of  con- 
ducting the  pleadings,  it  may  be  proper  to  notice  the  altera- 
tions that  have  taken  place  in  the  tongue  or  language  used. 

It  has  been  the  general  opinion  (A)  that,  among  the  badges 
of  servitude  imposed  by  the  Conqueror,  was  the  introduction 
of  the  French  language  by  his  command,  into  the  courts  of 
justice:  but  an  ingenious  and  learned  writer (/}  has  contro- 
verted this  notion,  with  great  plausibility;  and  doubts  whether 
that  language  were  used  in  the  courts,  till  a  much  later  pe^ 
riod.  That  the  French  was  not  introduced  by  command^  his 
arguments  render  extremely  probable;  but,  on  the  other 
hand,  when  the  history  of  the  conquest  is  recollected,  there 
are  many  obvious  reasons  for  supposing  that  the  curia  re- 
gis, or  superior  court  of  justice  (which  was  itself  of  Nor- 
man introduction  (^),  would  follow,  in  its  pleadings,  the 
language  of  the  conquerors;  and  the  considerations  adduced 
by  this  author,  are  not  sufficient  to  outweigh  the  probability 
of  that  supposition. 

It  is,  however,  clear  beyond  dispute,  that  whatever  was 
the  most  ancient  language  of  the  pleadings — the  record  was, 
irom  the  earliest  period  to  which  that  kind  of  document  can 


(*)  2  Reev^  449.    4  Bl.  Com.  416. 

(t)  1  R€6vei,  46.  {k)  See  Law  Trtu:ts,  by  Mr.  Luders. 
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NOTE  be  traced,  in  the  Latin  language.  For  this,  it  is  sufficient 
to  refer  to  the  still  extant  series  of  records  from  whence  the 
Placitorum  Abbreviatio  is  extracted;  though  Blackstone 
seems  to  have  fallen  into  an  error  on  this  subject,  and 
to  have  supposed  that  the  enrolment  in  Latin,  began  with 
the  statute  36  Ed.  3.  c.  15.,  and  in  pursuance  of  its  provi- 
sions (/)• 

It  is  clear,  too,  that  the  pleading  was  in  French,  if  not 
from  the  Conquest,  at  latest  from  the  time  of  John  or  Ed- 
ward l.(m);  and  so  remained,  till,  by  the  stat  36  Ed.  3.  st. 
1.  c.  15.,  it  was  enacted,  that  thenceforth  the  pleading  should 
be  no  longer  in  French,  but  in  English;  and  should  continue 
to  be  enrolled  or  recorded  in  Latin.  Afterwards,  on  the 
introduction  of  paper  pleadings,  they  followed,  in  the  lan^ 
guage,  as  well  as  in  other  respects,  the  style  of  the  record; 
and  were,  therefore,  drawn  up  in  Latin.  This  continued  to 
be  the  practice,  till  a  period  so  late  as  4  Geo.  2.  c.  26.; 
when  it  was  provided  that  bath  the  pleadings,  and  the  record, 
should  thenceforward  be  framed  in  English;  and  it  is  in  this 
language  that  they  have  since  been  drawn; — the  ancient  terms 
of  art  and  forms  of  expression,  which  had  been  so  long 
known  exclusively  in  a  French  and  Latin  dress,  being  now 
literally  translated  into  English;  but,  with  that  exception, 
remaining  undisturbed. 


NOTE  (15).     See  p.  36. 

The  practice  of  framing  the  allegations  in  the  cause,  ac- 
cording to  technical  rule  and  method,— or,  in  other  words, 
the  science  of  pleading, — ^was  no  doubt  derived  from  the 

(/)  See  3  BI.  Com.  318.  519.  (m)  Luden,  ubi  supriL 
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same  system  of  jurisprudence  with  the  writ  itself;  viz.  from 
that  of  Normandy. — Vide  supra,  note  (2).     It  is  certain, 
at  least,  that  the  use  of  stated  forms  of  pleading  is  not  to  be 
traced  among  the  Anglo-Saxons ;  and  the  general  account 
given  by  the  learned  Hickes,  of  their  manner  of  litigation, 
is  as  follows: — Quisque  causam  suam  sine  solennioribus  juris 
formuliSf  vel  ipse  agebat,  vel  causidicum  et  patronum  sibi 
adscivit;  quern  amicitia,  quem  propinquitas,  quem  charitas, 
aut  benevolentia, — ^vel  denique  quem.  sors  ipsa,  nonnun- 
quam,— obtulerit  (n).     And  the  specimen  he  gives  of  the 
proceedings  in  a  county  court,  in  the  time  of  Canute  (o), 
strongly  corroborates  the  opinion  that  they  were  strangers 
Uy  any  regular  or  artificial  forms  of  statement.  On  the  other 
hand,  it  appears,  that  such  forms  were  known  among  that 
great  family  of  continental  tribes,  of  which  the  Franks  stood 
foremost  in  forensic  refinement     Actor  breviter  proponebat 
actionem,  simili  fere  formula  qua  olim  Roman!  uti  solebant. 
Quemadmodum  enim  hi  non  prolixb  libellis  actiones  inten- 
tabant,  sed  formulis  utebantur,  quas  vel  jure-consulti  vel 
prastores  prodiderant;  e«  g.  aio  hunc  fundum  qui  in  Cam- 
pania est,  meum  esse  ex  jure  Quiritium — aio  Titium  mihi 
centum  ex  mutuo  dare  oportere,  &c.  ita  simili  brevitate 
magnopere  delectatos  esse  animadvertimus  majores  nostros. 
Tales  sane  sunt  formulae  agendi  in  lege.  Alam.  8cc.  (p) 


xxm 

NOTE 

(16). 


NOTE  (16).     See  p.  59. 

An  anonymous  author  in  Hargrave's  Law  Tracts,  ob- 
serves on  this  subject, — "  I  do  not  blame  them"  (the  K.  B.) 


(n)  Hickes.  Thes.  Diss.  Epist.  p.  8.  (o)  Ibid.  p.  j. 

{p)  Heinecc.  Elem.  Jur.  Germ.  Lib.  ui.  Tit.  iv.  Sect  clvi. 
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NOTE     «  for  the  Latitat,  or  the  Exchequer  for  the  Quo  inuui3. 
\  'K    r  ti  -Q^i  I  must  say,  the  first  invention  of  these  tricks  wasnei« 
<^  ther  honest  nor  justifiable.    However,  they  are  establish* 
«  ed,"  &c. 

He  afterwards  observes,  that  these  usurpations  grew  bjr 
slow  degrees,  and  crept  silently  into  practice.  "  Who  caa 
<^  shew  the  time  when  this  writ"  (the  Quo  minus)  ^^  first 
<^  issued  upon  a  mere  surmise,  or  who  can  tell  that  man's 
<^  name  who  was  first  arrested  by  a  Latitat,  ^c  ?  If  these. 
<*  fictions  had  in  their  beginnings  been  opposed  and  with-^ 
«<  stood,  I  cannot  think  it  possible  that  the  judges  would 
<^  have  countenanced  so  gross  a  felsehood"  (9). 

NOTE  (17)*     See  p.  61, 

A  deTHurrer  cometh  from  the  Latin  word  **  demorari^ — to 
^^  abide;  and  therefore  he  which  demurreth  in  law,  is  said 
^  he  that  abideth  in  law ; — moratur  or  demoratur  in 
«<  lege  (r).'* 

We  find  firom  the  Year-books,  that  the  pleaders  some^ 
times  put  themselves  upon  the  judgment  of  the  court,  upon 
a  matter  of  law,  in  the  following  form  of  words : — **  Nous 
<<  demurroins  en  vos  discretions  si  nous  etions  mest  a  re^ 
^  spond."  &c.  (5)  This  expression  clearly  indicates  the 
manner  of  the  derivation. 


NOTE  (18).     See  p.  62. 

This,  it  will  be  observed,  is  a  narrower  sense  of  the  term 

(q)  Harg.  Law  Tracts,  p.  4S2.  {t)  Co.  Litt.  71.  b^ 

(9)  1  Ed.  2. 9. 
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to  pleads  than  it  otherwise  bears ;  for  in  its  more  general     NOTE 
meaning,  as  elsewhac^e  stated (^),  it  imports  making  my€il^  ^    )\    r 
legation  in  the  cause;  and,  so  taken,  would  include  the  case 
ofa  denrnrreTf  or  a  dedaroHom 

NOTE  (19)*    See  p.  Q3. 

Exceptionum  qasedam  sunt  dilatorise,  quasdam  peremp- 
toriae;  et  haec  est  prima  et  brevis  divisio  (w).  This  division 
was  borrowed  from  the  canon  or  civil  law.  Thus  it  is  said 
by  the  Canonists — Est  summa  exceptionum  divisio,  quod 
aut  sunt  dilatorise,  aut  peremptoriae  (x).  And  it  is  laid  down 
in  the  Digest — Exceptiones  aut  perpetum  et  peremptorias 
sunt,  aut  temporales  et  dilatorias  {y). 

NOTE  (20).     See  p.  63. 

*  ^<  Pleas  are  variously  distinguished.  The  more  general 
<^  division  of  them,  is^  that  of  being  dilatory  or  peremptoiy  ; 
*•  — or  they  are,  first, — ^pleas  in  abalemefUj — secondly,  such 
<<  as  suspend  the  action, — or,  thirdly,  such  as  bar  the  action 
**  for  ever"  («). 

<<  The  plea  is  either  to  the  jterisdietion  of  the  court,  or 
<<  suspending  the  action,  as  in  the  case  of  parol  demurrer, 
<<  or  in  abatement^  or  in  bar  of  the  action"  (a). 

The  pleas  to  the  Jurisdiction  are  frequently  mentioned  as 
pleas  in  abatement;  but  inaccurately; — ^for  in  th&r  Jbrm 

(/)  Vide  supr^  vots  (i>  (»)  Bract  J99.  b. 

(x)  Corvin.  Jus.  Canon.  Lib.  3.  Tit.  32.   (^)  Dig.  lib.  44.  tit.  L  sect.  9* 

(m)  Bac  Ab.>Ples^  Sec  (A.) 

(a)  1  Chitty,  843.    See  alto  Bac.  Ab.  ubi  supr^  Bract.  399.  b. 
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NOTE     they  are  not  pleaded  as  crounds  for  abating  the  voriu  but  for 
(21)  (22V       •'  *^  o  -0  7 

''  refusing  to  anffooer  in  the  court  in  which  the  action  is  brought 

It  is  true,  that  in  their  effect^  they  abate  the  writ,  for  they 

defeat  the  action ;  but  the  case  is  the  same  with  pleas  in 

bar,  which  are  yet  essentially  distinguished  from  pleas  in 

abatement     **  A  plea  to  the  jurisdiction,  is  not  properly  a 

<<  plea  in  abatement,  though  in  its  consequence  it  be  so ; 

"  and  therefore  is  to  have  its  proper  conclusion, — ^as,  re- 

**  spondere  nan  debet y  or  $i  curia  cognoscere  velit; — and  not, 

**  quod  biUa  cassetur"  (6). 

All  dilatory  pleas,  including  those  in  suspension^  as  well 

as  pleas  to  the  jurisdiction^   are   sometimes  inaccurately 

classed  as  pleas  in  abatements 

NOTE  (21).     See  p.  64. 

Parol  Demurrer  may  be  founded  on  the  nonage  of  either 
party,  in  some  real  actions.  In  ^personal  actions,  it  extends 
to  the  case  of  the  defendant  only ;  and  that  in  very  few  in- 
stances. See  as  to  Parol  Demurrer,  Bac.  Ab.  Tit  Infancy 
and  Age  (L). 

Another  plea  which  operates  in  suspension  of  the  suit,  is 
that  of  aid  prayer ;  as  to  which  see  Com.  Dig.  Aide  (B. 
5.)  (B.  6.).     Booth,  60.     2  Bos.  and  Pul.  384. 

Excommunication  of  the  plaintiffs  is  another  plea  in  sus- 
pension.    See  1  Chitty,  450.     Reg.  Plac.  179,  180. 

NOTE  (22).     See  p.  &5. 

A  plea  in  abatement,  is  called  by  Bracton,  exceptio  ad 

(&)  Bac.  Ab.  Pleas,  &c.  (£.)  2.  See  5  Mod.  146.  Carth.  363.  i 
Salk.  297. 
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breve  prostemendtm  (c) ;  and  is  described,  about  the  same  ,cS?^x 
time,  in  French,  as  exception  pur  brefe  abatre  (rf) ;  whence  the 
words  abate  and  abatement. 

Cassare  was  another  word  applied,  as  well  as  prosterhere, 
to  express  the  abatement  of  the  writ  (e);  and  from  cassare 
h  derived  to  quasA, — ^as  to  abate,  from  abattre. 


NOTE  (23).     See  p.  66. 

Originally,  the  pleas  to  the  person,  were  not  considered 
as  pleas  in  abatement  of  the  writ ;  for  they  are  classed 
by  Bracton  and  others,  as  dbtinct  from  the  exceptiones  ad 
breve  prostemendum.  And  indeed  at  this  day  they  are 
pleaded  (as  observed  in  the  text),  not  as  reasons  for  abat^ 
ing  the  writy  but  for  not  answering  {/) ;  and  it  seems,  there- 
fore, that  they  are  improperly  classed  as  pleas  in  abatement. 
In  more  modem  times,  however,  they  have  been  uniformly 
so  ranked  and  considered  (g);  and  they  have  the  same  effect, 
and  are  subject  to  the  same  rules,  with  pleas  in  abatement 
properly  so  called. 


NOTE  (24).    See  p.  70. 

We  may  heire  take  occasion  to  notice  two  rules,  not  pro- 
perly otpleadingj  but  of  practice,  by  which  the  use  of  dila- 
tory pleas  is  considerably  restrained. 

First, — they  must  be  verified  by  affidavit;  or,  at  least, 

(c)  Bract.  43 1 .  b.        (rf)  Britton,  48.        (e)  See  Hengham's  Siimina. 
(/)  Co.  Litt  198.  a.    Com.  Dig.  Abatement  (I.  18.).    And  see  the 
example,  p.  67.  (g)  See  Doct.  PL  l. 
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NOTE  some  probable  matter  must  be  shewn  to  the  court  to  induce 
it  to  believe  that  the  fiu:t  of  the  plea  is  true.  This  is  by 
4  Ann.  c  16.  s.  11. — Secondly,  they  must  be  pleaded 
within  four  days  inclusive  after  delivery,  or  notice,  of  deda- 
ratton,  unless  the  dedaration  be  delivered  or  filed  after 
term,  or  so  late  in  the  terra,  that  tlie  defendant  is  not  bound 
to  plead  to  it  in  that  term;  in  both  which  cases,  the  defend* 
ant  may  plead  within  the  first  four  days,  inclusive,  of  the 
next  term.    This  is  by  different  rules  of  court  (A). 


NOTE  (25).     See  p.  70. 

A  plea  in  bar,  is  called  by  Bracton,  after  the  dvilians, 
exceptio  peremptoria.  In  the  French  of  Britton,  it  is  de- 
scribed as  an  exception^  pur  barrer  le  pleinhjfe^  de  sa  de^ 
maunde{i).  It  is  observable  that  the  terms  barrer  and  barre 
were  in  common  use  in  the  law  language  of  France,  in  the 
year  1270  (*);  which  is  about  the  same  period  when  they 
first  make  their  appearance  in  the  English  pleading. 

NOTE  (26).    See  p.  71. 

Traverse  is  the  most  prq)er  and  ancient  term(/).  In  the 
modem  language  of  pleading,  however,  deny  is  often  substi- 
tuted far  it;  and  pleas  in  denial,  is  a  term  often  used,  instead 
Q^l^asbyvxn/qfirafoerse.  The  reason  is,  that  traoerseisBL 
word  that  also  occurs  in  a  more  limited  sense,  being  often 


(A)  1  Tidd,  577.    2  Arch.  Pract.  l,  2.  (,•)  Britton,  92. 

{k)  Ducange  GIom.  Verbo  Bari*. 

if)  Sec  1  Chitty,  576.,  aad  the  aatlu^tUies  tliei«  cited.    Bac  Ab. 
Pleas,  &c.(H.)    Piach  Low,  396,  397. 
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applied  to  a  particular  form  ofdenialy  of  which  there  will  be  NOTE 
occasion,  in  the  course  of  this  work,  to  speak;  and  the  word  '  '^^  '' 
d£ny^  as  preventing  confusion,  is^  therefore,  usually  adopted 
as  the  more  convenient  expression  for  the  general  idea.  In 
this  treatise,  however,  denial  in  general,  is  called  by  its 
proper  appellation  of  traverse;  and  the  particular  kind  of  de- 
nial above  mentioned,  is  denominated  a  special,  or  formal, 
traverse.  Any  confusion  is  thus  sufficiently  avoided,  and 
the  regular  and  ancient  terms  of  art  are  preserved. 


NOTE  (^).     See  p.  77- 

As  a  party  who  makes  a  statement  of  fact,  is  said  to  j^fe^^ 
by  way  of  distinction  from  demurring, — so  such  statement, 
or  all^ation,  is  in  strictness  called  a  plea ;  and,  when  op- 
posed to  the  declaration,  is  denominated  aplea  to  thejf^s- 
diction,  in  suspension,  in  aibatement,  or  in  bar, — at  subsequent 
stages,  a  plea  by  way  of  r^fy,  byway  of  r^'otnrf^,  &c.,  ac- 
cording to  the  stage  at  which  it  occurs.  But,  as  the  name  of 
plea  is,  in  practice,  generaUy  understood  to  refer  to  that 
particular  answer  in  fiurt,  which  the  defendant  opposes  to 
the  declaration,  and  to  that  only, — the  word  pleading  will 
(to  avoid  ambiguity)  be  substituted,  in  this  work,  to  express 
a  statement  of  fact,  in  general,  as  opposed  to  a  demurrer. 


NOTE  (28).    See  p.  77. 

The  civilians  and  canonists  described  their  pleadings  in^ 
a  similar  manner;  viz.  as  intentio,  esceptio,  repUcaUo,  &c. 
Dig.  Lib.  44.  tit  1.  sect.  2.  Corv.  Jus.  Canon.  Lib.  S.  tit.  32. 
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NOTE 

(29). 


NOTE  (29).     See  p.  81. 

Nothing  has  been  here  attempted,  but  2l  practical  expla- 
nation of  the  manner  of  coming  to  issue.  If  considered  in 
a  view  to  its  abstract  principle^  it  will  be  found  to  consist  in 
ani^plicatiop  of  that  analytical  process,  by  which  the  mind, 
even  in  the  private  consideration  of  any  controversy,  arrives 
at  the  developement  of  the  question  in  dispute.  For  this 
purpose,  it  is  always  necessary  to  distribute  the  mass  of  mat- 
ter, into  detached  contending  propositions,  and  to  set  them 
consecutively  in  array  against  each  other,  till,  by  this  logical 
conflict,  the  state  of  the  question  is  ultimately  ascertained. 
This  ranks,  in  the  present  day,  among  those  ordinary  logi- 
cal operations  which  it  is  easier  to  practise  than  to  define; 
and  which  it  would  be  superfluous  to  attempt  to  reduce  to 
scientific  rule.  It  was,  however,  as  applied  to  the  purpose 
of  forensic  disputation,  a  very  favourite  topic  with  the  an- 
cient writers  on  dialectics  and  rhetoric;  and  there  was  no 
subject  connected  with  these  sciences,  on  which  they  be- 
stowed more  elaborate  attention.  Status  excogitandd,  says 
Sigonius,  atque  eo  probationes  omnes  conferendi,  artificium, 
in  libris  oratoriis,  multis  verbis  est  demonstratum;  neque 
enim  in  aliis  prseceptis,  antiqui  rhetores,  tam  Grseci,  quam 
Latini,  plus  studii  aut  operse  consumpserunt(m).  The  ques- 
tion in  contr(wersi/j  is  described,  among  these  writers,  by  the 
difierent  terms  MfivofisvoVf  summa  quasstio,  res  de  qua  agitur, 
quasstio  ex  qua  causa  nascitur,  judicatio,  and  others  of  similar- 

(m)  Car.  Sigonius  de  Judiciis.  See  also  Quinctil.  lib.  3.  c.  6.  Cic.  in 
Topic,  c.  25.    Ger.  Vossius  Instit.  Orat. 
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import,  all  expressive  of  the  same  general  idea,  though  slight'     NOTE 
ly  distinguished  from  each  other  in  their  particular  applica-  ^' 

tion(n).  When  this  question  was  developed,  there  was  said  to 
be  a  status^  or  canstitutioy  causa, — Of  these  status,  there  were 
many  classes,  according  to  the  different  kinds  of  questions 
which  might  arise;  involving  not  only  the  distinction  recog- 
nized in  our  pleading,  between  questions  otfact  and  of  Um 
(status  conjecturales  et  legates), — ^but  additional  distributions 
into  status  finitivae,  translativae,  and  many  others,  corre- 
sponding with  the  various  logical  divisions  under  which  the 
different  subjects  of  civil  dispute  may  be  considered.     As  a 
specimen  of  this  obsolete,  but  curious  learning,  and,  at  the 
same  time,  as  the  best  illustration  of  what  is  the  natural  pro-^ 
gress  of  the  mind,  in  effecting  that  developement  of  which  we 
have  spoken,  the  following  passage  of  Quinctilian  deserves 
attention.  In  that  part  of  his  work,  which  relates  to  the  dis- 
positio,  or  the  art  of  oratorical  divi8i9n  and  arrangement, — 
after  noticing  the  importance  of  a  prudent  selection  of  the 
point  of  argument,  and  a  discreet  statement  of  the  general 
question,  and  observing  that  the  choice  should  be  deter- 
mined by  the  nature  of  the  case  which  the  orator  was  to 
support, — he  proceeds,  ^^  I  will  explain  my  own  method  in 
<<  this  particular,  which  I  attained  partly  by  precept,  and 
<^  partly  by  the  natural  deductions  of  reason,  and  of  which 
<<  I  never  attempted  to  make  a'  mystery.     In  all  forensic 
<<  controversies,  I  took  care,  in  the  first  place,  to  inform 
<<  myself  of  all  the  different  matters  involved  in  the  cause. 
<^  I  say,  in  forensic  controversies;  for  as  to  the  disputes  of 
<<  the  schools,  the  operation  is  unnecessary,  as  they  consist 
<^  merely  in  the  discussion  of  a  few  questions  distincdy  dis- 
^^  criminated  at  the  outset,  as  the  subjects  for  declamation, 


(n)  Quinctil.  et  Cic,  ubi  supra. 
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<*  and  denominated  Befiara  by  the  Greeks,  by  Cicero  pro^ 
^^posittt.     After  thus  placing,  then,  the  whole  matter  of  the 
**  controversy,  distinctly  in  my  view,  it  was  my  habit  to 
«  analyze  it,  as  well  on  the  part  of  my  adversary,  as  on  my 
"  own.     And  first,  I  applied  myself  to  that  which,  though 
**  easily  described,  requires  a  peculiarly  attentive  perform- 
'<  ance, — I  mean,  I  ascertained  what  case  it  was  the  object 
"  of  either  party  to  make,  and  by  what  allegations  such 
cases  might  be  respectively  supported.     With  this  view, 
I  began  by  considering  what  might  be  alleged  by  the 
<<  plaintiff.    This  statement  would  necessarily  either  be  ad- 
<<  mitted  or  denied  on  the  part  of  the  defendant     If  admit- 
<<  ted,  no  question  could  at  that  stage,  arise.     I  therefore 
«  proceeded  to  consider  what  would  be  the  defendant's  an- 
<<  swer;  and  to  this  I  applied  the  same  dilemma  of  admis-* 
^  sion  or  denial  by  the  plaintiff.     Accordingly,  sometimes 
<^  the  matter  of  the  answer  would  be  admitted;  but  at  alf 
<<  events,  there  would,  at  some  period  of  the  process,  arise 
<<  a  contradiction  between  the  parties;  and  it  b  then  that 
<^  the  question  in  the  cause,  is  first  ascertained.     For  ex- 
"  ample — You  killed  such  a  man.    Admitted.    We  proceed. 
<<  The  defendant  must  now  assign  some  reason  for  this  act, 
"  //  tDos  Icmful  to  kiU  him^  as  surprised  in  aduUery  with  rm/ 
**  wife.     There  is  no  doubt  of  the  law :  we  must  therefore 
"  seek,  in  some  other  point,  the  subject  of  contention. — 
**  The  parties  surprised  were  not  committing  adultery. — They 
**  were. — This,  then,  is  the  question — and  it  is  a  question 
**  of  fiict"  (conjectura — i.  e.  status  conjecturalis).      **  In 
some  cases,  however,  there  might  be  a  ferther  admission. — 
They  were  in  aduUery^  but  you  had  no  right  to  kill  hhriy 
for  you  were  an  exile^  and  infamous  person.     And  here 
arises  a  question  of  law.     On  the  other  hand,  if,  to  the. 
"  first  allegation,  you  killed^  it  had  been  answered,  /  did 
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"  fwe  kill, — the  question  had  been  ascertained  at  the  outset — 
^*  By  this  kind  of  process,  is  the  matter  in  dispute,  or  mtun 
**  question  in  the  cause,  to  be  investigated."  (o) 

This  oratorical  analysis  of  Quinctilian,  exhibits  exactly 
the  principle  of  the  English  pleading;  and  when  it  is  consi- 
dered that  the  logic  and  rhetoric  of  antiquity  were  the  fa- 
vourite studies  of  the  age  in  which  that  science  was  princi- 
pally cultivated,  and  that  the  judges  and  pleaders  were, 
doubtless,  men  of  general  learning,  according  to  the  fashion 
of  their  times, — it  is,  perhaps,  not  improbable,  that  the  me- 
thod of  developing  the  point  in  controversy,  was  improved 
from  these  ancient  sources.  On  the  other  hand,  however, 
it  seems  not  to  have  been  wholly  derived  from  them;  for  the 
same  method  will  appear,  in  one  of  the  following  notes  (/?), 
to  have  been  substantially  in  the  possession  of  the  barbarous 
Franks  and  Lombards, — with  whom  it  was,  presumably,  a 
native  invention.  "  Whatever  merit,"  says  Gribbon,  **  may 
^^  be  discovered  in  the  laws  of  the  Lombards,  they  are  the 
^<  genuine  fruit  of  the  reason  of  the  barbarians ;  who  never 
<<  admitted  the  bishops  of  Italy  to  a  seat  in  their  legislative 
"  councils"  (y). 


xxxui 

NOTE 
(30). 


NOTE  (30).     See  p-  102. 


Trials  has  been  long  used  to  express  the  investigation 
and  decision  of^^ir^  only;  but  would  appear  to  have  ori- 
ginally signified  decision,  in  general.  For  by  Bracton, 
in  the  reign  of  Henry  III.,  the  word  trtare  seems  to  be 
taken  in  that  larger  sense, — Nunc  dicendum  ubi  trianda 


(o)  Quinctil.  lib.  7.  c.  1. 
(p)  Vide  poit,  HOTB  (40). 


{q)  Decline  and  Fall,&c  Vol.  8.  p.  157. 
d 
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sunt  actiones  civiles,  &c.  (r)  And  Britton  applies  the 
French  word  trier  in  the  same  way.  Thus,  in  speaking  of 
the  assise  of  darreign  presentment,  he  says,  se  il  aveigne 
que  ils  se  consentent  en  un  clerke,  sans  faire  trier  le  droit, 
&c.  (5)  As  for  the  origin  of  the  word  trials  it  appears, 
by  these  quotations,  that  it  is,  like  almost  every  term  of 
English  law,  of  French  extraction;  being  derived  from 
trier{t).  Indeed,  on  this  subject,  we  shall  find  the  ob- 
servation of  the  learned  Craig,  perpetually  verified;— Om- 
nia vocabula,  quae  vocabula  artis  dicuntur,  quibusque  hodie 
in  foro  Angli  utuntur,  Gallica  sunt;  nihilque  cum  Saxonica 
lingua,  habent  affine  (t/). 


NOTE*  (31).     See  p.  104. 

Originally,  an  action  was  triable  only  in  the  court  where 
it  was  brought  But  it  was  provided,  by  Magna  Charta, 
in  ease  of  the  subject,  that  assises  of  novel  disseisin  and 
moriancestor  (which  were  the  most  common  remedies  of  that 
day),  should  thenceforward,  instead  of  being  tried  at  West- 
minster, in  the  Superior  court,  be  taken  in  their  proper 
counties;  and  for  this  purpose,  justices  were  to  be  sent  into 
every  county,  once  a  year,  to  take  these  assises  there  (or). 
These  local  trials  being  found  convenient,  were  soon  applied, 
not  only  to  assises,  but  to  other  actions;  for  by  the  Statute 
of  Nisi  Prius  (IS  Ed.  I.  c.  SO.)  it  is  provided,  as  the  gene- 
ral course  of  proceeding,  that  writs  of  Venire  for  summoning 


(r)  Bract  105.  a.  (#)  Britton.  92. 

(/)  It  18  said,  by  one  writer,  however,  to  be  derived  from  the  Saxon. 
See  Ducange,  Gloss,  verbo  Triare. 
(«)  Crag.  Jus.  Feud.  lib.  1.  d.  7.  (i-)  i  Reeves,  Q46, 
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juries  to  the  Superior  courts,  shall  be  in  the  foUowinir  form.     NOTE 

.  .  .  .....    (32)  (33). 

PraBcipimus  tibi  quod  venire  facias  coram  justitiariis  nostris  ^    ^^    '* 

apud  Westm.  in  octabis  Scti  Michaelis,  nisi  talis  et  talis^ 

tali  die  et  loco  ad  partes  iUasvenerinty  duodecim,  &c. — Thus 

the  trial  was  to  be  had  at  Westminster,  only  in  the  event 

of  its  not  previously  taking  place  in  the  county,  before  the 

justices  appointed  to  take  the  assises.     This  clause,  of  nisi^ 

or  nisi  prius^  is  not  now  retained  in  the  Venire, — but  it 

occurs  in  a  subsequent  part  of  the  proceedings.     (See  the 

Entry  of  Judgment,  p.  135.)     And  it  is  this  provision  of 

the  Statute  of  Nisi  Prius,  enforced  by  a  subsequent  statute 

of  14  Ed.  III.  c.  16.,  which  authorises,  at  the  present  day, 

a  trial  before  the  justices  of  assise,  in  lieu  of  the  Superior 

court, — and  gives  it  the  name  of  a  trial  at  nisi  prius  (y). 

NOTE  (32).     See  p.  II7. 

The  ancient  law,  indeed,  provided  one  means  of  appeal 
from  the  verdict  of  a  jury,  in  certain  cases,  viz.  by  writ  of  «/- 
faint; — upon  which  there  was  a  kind  of  new  trial,  by  twenty- 
four  new  jurors  (s).  But  this  proceeding  is  now  obsolete; 
and,  indeed,  is  applicable  only  to  a  case  where  the  jury 
knowingly  and  wilfully  give  a  false  verdict. 

NOTE  (33).     Seep.  11 7. 

The  Statutes  of  Jeofails,  are  so  caUed  from  J^ajffaiUey — 
an  expression  used  by  the  pleader  of  former  da3rs,  when  he 

(y)  For  farther  information  on  thit  sutrject,  see  3  Bl.  Com.  58.    1 
Reeret,  S45.  sss.    9  Reeves  1 70. 
(c) See 3 Bl. Com.  409.  iReevet,370.  sReevety  117.434.  4Reevet, 

963. 
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perceived  a  slip  in  his  proceeding  (a).  The  statutes  of 
jeofails  and  amendment  are, — 14  Ed.  III.  c.  6.,  9  Hen.  V. 
c.  4.,  4  Hen.  VI.  c.  S.,  8  Hen.  VI.  c.  12.  15.,  32  Hen. 
VIII.  c.  30.,  18  EHz.  c.  14.,  21  Jac.  I.  c.  13.,  16  &  17 
Car.  11.  c.  8.,  4  &  5  Ann.  c.  16.,  9  Ann.  c.  20.,  5  Geo.  I. 
c.  13.(A) 


NOTE  (34).     See  p-  120. 

Without  entering  into  the  well  contested  field  of  contro- 
versy,  on  the  question  whether  the  method  oi  trial  by  jury , 
was  of  Anglo-Saxon  or  of  Norman  origin,  it  may  be  suffi- 
cient to  sum  up  the  result  of  the  dispute  thus  : — There  is, 
on  the  one  hand,  some  evidence  of  the  occasional  existence 
of  an  inquisitio  patriae,  or  inquisition  by  a  jurata  of  twelve,  in 
England,  before  the  Conquest;  though  with  what  frequency 
it  may  have  then  occurred,  it  is  very  difficult  to  determine. 
On  the  other  hand,  it  clearly  existed  as  an  ordinary  mode 
of  decision,  among  the  Scandinavian  ancestry  of  the  Nor- 
man invaders  (c).  The  same  species  of  inquisition  also  ex- 
isted among  the  Normans  themselves  {d\  and  was  in  force 


(fl)  3  Bl.  Com.  407.    Termes  de  ley. 

(fi)  3  Bl.  Com.  407.     2  Tidd.  650.  8 1 5. 

(c)  See,  among  other  authorities,  Hickes.  Thes.  Diss.  Epist.  32,  33, 
&c.  This  author,  at  the  same  time,  combats  the  opinion  that  the 
method  was  known  among  the  Anglo-Saxons,  and  attempts  to  show  that 
the  passages  cited  in  support  of  that  opinion,  have  been  misunderstood. 
In  thb,  however,  he  opposes  himself  to  Coke,  Spelman^  and  Seiden ;  and 
the  authority  of  these  great  names  is  fortified  by  the  coincideDt  opinion 
of  Mr.  J.  Blackstone. 

{d)  Vide  the  Grand  Coustumier^  lxxxiv.>  &c 
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in  Normandy,  at  least  as  late  as  the  year  1654 ;  for  in  the 
Commentaires  de  Terrien,  published  in  that  year,  it  is  said, 
Enqueste  est  recognoissant  de  verity  de  la  chose  de  quoy 
est,  par  le  serment  de  douze  chevaliers,  ou  de  douze  autres 
preudes  hommes  {probos  homines)  creables,  et  qui  ne  soyent 
pas  soup9onneux  {e).  And  the  same  author  observes,  Par 
la  coustume  dupaysy  un  faict  ne  chet  point  en  enqueste,  en 
tel  cas  (i.  e.  matiere  heredital)  s'il  n'  est  ou  peut  estre  no- 
toire  au  voisin^  {/). 

Whatever  may  have  been  the  ultimate  origin  of  this  me- 
thod of  decision,  it  is,  at  all  events,  clear,  that  it  was  occa- 
sionally m  use  in  this  country,  at  least  as  early  as  the  reign 
of  Hen.  2. ;  for  it  is  expressly  mentioned  by  Glanville, 
under  the  name  of  Jurata  patriae  sive  visineti  {g).     But  it 
is  equally  clear,  that  it  was  not  then  in  ordinary  use.     Prior 
to  a  certain  law  of  Hen.  2.,  not  now  extant,  it  seems  that 
this  mode  of  decision  had  belonged  only  to  a  fevo  specific 
cases:  the  enumeration  of  all  or  most  of  which,  may  be  found 
in  Glanville.     But  in  the  reign  of  that  monarch,  the  law 
above  mentioned,  passed,  authorizing  the  application  of  the 
jurata  patriae,  or  inquisition  of  twelve  men,  to  certain  ques- 
tions of  seisin;  which  appear  before  that  time  to  have  been 
decided  by  wager  of  battel  only.    This  ordinance,  like  other 
laws  of  that  day  (A),  was  called  o^i^,  or  an  assise;  and  when 
an  inqubition  by  a  jurata  patriae  took  place  by  virtue  of  its 
provisions,  such  inquisition  was  called  a  recognition  of  assise. 
The  recogfiition  of  assise  became  so  popular,  that  suitors 
were  led  to  adopt  the  same  method  by  mutual  consent^  or  by 


{e)  Comment,  de  Terrien,  Liv.  is.  ch.  xxxiiL 
(/)  Ibid.  Liv.  ix.  ch.  xxvii. 
(g)  Glan.  lib.  9.  c.  11.  lib.  7.  c  16.  lib.  5.  c  4. 
(A)  Sec  Co.  Litt.  159.  b. 
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advice  of  the  court  (z),  even  for  the  decision  of  questions 
for  which  the  ordinance  of  Hen.  2.  did  not  provide,  and 
which  they  would  otherwise  have  been  obliged  to  settle  by 
wager  of  battel.  The  proceeding,  when  thus  instituted  by 
consent  of  the  parties,  or  advice  of  the  court,  was  called 
jurata  ex  consensu,  to  distinguish  it  from  the  regular  recog" 
nition  qfassise,  appointed  by  law.  This  jurata  ex  consensu, 
which  is  the  modern  trial  by  jury,  continually  increased  in 
favour  from  the  time  of  Glanville;  and  at  the  date  of 
Bracton's  work,  had  become  the  most  ordinary  method  of 
deciding  fact  {k). 


NOTE  (35).     See  p.  122. 

The  question  dime^e  right,  has  from  the  earliest  period 
been  decided  by  ixiager  of  battel; — and  at  one  time  could  be 
decided  in  no  other  manner.  Afterwards,  in  the  reign  of 
Hen.  2.,  the  assise,  or  law,  of  that  monarch,  referred  to  in 
the  last  note,  gave  the  tenant  in  a  writ  of  right,  the  alterna- 
tive of  having  this  question  tried,  either  by  wager  of  battel, 
or  a  recognition  by  jurors,  to  be  selected  by  four  knights  (/); 
while  it  appointed  for  questions  of  seisin  (as  already  men- 
tioned), a  recognition  of  a  more  ordinary  kind; — ^and,  as  the 
latter  obtained  the  name  of  a  recognition  of  assise,  so  the 
former  was  called,  by  way  of  distinction  from  it,  tlie  grand 


{%)  Tunc  ex  consensu  ipsarum  partium,  tunc  etiam  de  consilio  curis. 
Glan.  lib.  15.  c.  2. 

(k)  The  same  account  of  the  establishment  of  trial  by  jury,  is  given  by 
Mr.  Reeves,  voL  L  177. 334.;  and  is  perhaps  stated  in  no  other  work» 
with  sufficient  precision.  A  careful  perusal  of  Glanville  and  Bracton» 
vdil  leave  no  dovbt  as  to  its  correctness. 

(0  Glan.  lib.  2.  c.  7.  H.     1  Reeves,  125. 127. 
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assise  (magna  assisa).  The  question  of  mere  right,  from  this 
time  continued  to  be  exclusively  determinable  by  battel,  or 
the  grand  assise;  and  either  from  its  solemnity,  or  the  diffi- 
culty that  attended  it  in  point  of  proof  (m),  was  never  allowed 
to  be  tried  by  a  common  jury. 


XXXIX 
NOTE 
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NOTE  (36).     See  p.  125. 

The  possibility  of  being  exposed  to  this  disadvantageous 
method  of  decision, — the  wager  of  law, — ^has  long  led  plain- 
tiffs to  avoid  the  forms  of  action  in  which  it  is  allowed.  Ac- 
cordingly, debt  on  simple  contract^  and  detinue^  are  much 
less  irequently  used  than  in  ancient  times ;  and  have  been 
nearly  supplanted  by  assumpsit^  and  traoer^  which  are  forms 
of  remedy  respectively  applicable  to  the  same  cases,  but  not 
admitting  that  mode  of  trial. 

The  wager  of  law  (vadiatio  legis),  which,  under  different 
names,  and  in  diffisrent  forms,  prevailed  over  all  Europe, 
in  the  middle  ages, — ^was  fully  established,  not  only  among 
the  Normans,  but  the  Anglo-Saxons.  The  namef  however, 
is  clearly  of  Norman  derivation; — for  in  the  old  law  of 
Normandy,  lex  signified  a  mode  of  proof  or  trial ;  and  va- 
diare  was  to  give  pledge  to  produce  such  proof  or  meet 
such  trial.  Thus,  the  Coustumier  speaks  of  the  lex  appa- 
renSf  the  lex  probabilk^  the  lex  simplex  (otherwise  called 
deraisnia\  as  so  many  modes  of  deciding  causes  (n).     Now 


(m)  See  Bract.  318.  b. 

(n)  For  example,  it  is  said.  Sciendum  est  quod  omms  querela  de  mo- 
bill  possessione,  cum  res  in  causa  deducta,  decem  solidorum  usualis  mo- 
netie  precium  non  excedat,  per  legem  nmpUcem  habet  terminari.  Si 
vero  dictum  excedit  precium,  per  legem  deducitur  apparentem^    Grand 
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NOTE  it  i^pears,  by  the  account  given  of  the  lex  simplex^  that  it 
^  ^'  was  equivalent  to  our  wager  of  law  (o) ;  and  that  the  party 
who  adopted  this  proceeding,  was  said  vadiare  legem  sim- 
plicem,  or,  more  shortly,  vadiare  legem  (p): — ^whence  un- 
doubtedly the  term  vadiatio  legis^  or  wager  of  law^  as  used 
in  the  English  courts.  Though  this  deduction  of  the  name 
be  clear  and  indisputable.  Lord  Coke  (whose  derivations 
do  not  always  satisfy  the  antiquarian)  gives  the  following 
origin  of  the  phrase, — in  which  he  is  followed  by  Black- 
stone.  "  It  is  called  wager  of  law,  because  of  ancient  time, 
"  he  put  in  surety  to  make  his  law,  at  such  a  day ;  and  it 
"  is  called  making  of  his  /aw,  because  the  law  doth  give 
"  such  a  special  benefit  to  the  defendant,  to  bar  the  plaintiff 
"  for  ever  in  that  case"(y). 


NOTE  (37).    See  p.  125. 

Such  of  the  different  modes  of  trial  now  in  use,  as  are  of 
extraordinary  and  limited  application,  are  the  relics  of  a 
very  ancient  system  of  deciding  fact,  established  before  the 
full  introduction  of  trial  by  jury  (r).  Though  it  would  be 
foreign  to  the  present  purpose,  to  attempt  to  explain  fully 

Coust.  IxxxviL  And  again,  Est  qusdam  lex  quae  probabilis  sive  mon- 
HraRi  in  laicali  curia  nuncupatur.  Ibid.  cxxv.  See  also  Ducange  Gloss, 
verbo  jLex.,  where  it  appears  that  the  wager  of  battel  was  sometimes 
called  lex  duelU, 

(o)  Grand  Coustum.  IxxxiiiL  cxxvi.  (p)  Ibid,  cxxvi. 

{q)  Co.Litt.  394.  b.  S95.  a.;  and  see  5  Bl.  Com.  341. 

(r)  Considerable  insight  into  this  ancient  system  of  trial,  may  be  ob- 
tained by  an  attentive  pemsal  of  the  work  of  Glanville,  the  earliest  and 
best  authority.  It  is  a  suliiect,  however,  that  has  never  yet  been  tho- 
roughly ekcldated. 
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tlie  meaning  and  policy  of  this  curious  system,  yet  there  is     NOTE 
one  general  observation,  which  throws  so  much  light  on       ^  ^* 
that  subject,  that  it  may,  without  impropriety,  be  here  in- 
troduced.    The  observation  relates  to  the  defective  state, 
during^  those  barbarous  4ges,  when  the  foundations  of  this 
system  were  laid,  of  the  proper  and  rational  sources  of  ju- 
dicial proof.   In  times  when  the  arts  of  reading  and  writing 
were  comparatively  rare,  and  when  parchment  had  not  yet 
been  superseded  by  the  invention  of  paper,  written  docu- 
ments were  of  course  by  no  means  so  frequently  in  use,  as 
the  occasions  of  life  would  require,  even  after  making  due 
allowance  for  the  comparative  paucity,  at  that  period,  of 
conmiercial  transactions.     This  circumstance  at  once  in- 
creased the  necessity  for  resorting  to  living  witnesses,  and, 
at  the  same  time,  by  rendering  perjury  less  open  to  convic- 
tion, must  have  tended  to  diminish  the  security  of  that  mode 
of  proof.     Whatever  the  cause,  the  fact  b  certain,  that  per- 
jury was  at  this  era,  a  crime  of  peculiarly  frequent  occur- 
rence, and,  consequently,  oral  testimony,  a  species  of  evi- 
dence of  the  lightest  and  most  doubtful  kind.    It  seems 
evident,  toOf  that  in  a  scanty  population,  there  must  hove 
been  considerably  less  publicity,  than  in  the  present  day,  in 
almost  every  kind  of  occurrence ;  and  that  while  witnesses 
were,  on  the  one  hand,  less  to  be  depended  upon,  so,  on 
the  other,  they  were  less  easily  to  be  found.    In  this  state  of 
things,  it  is  not  surprising  that  attempts  should  be  made  to 
strengthen  this,  the  ordinary  mode  of  judicial  investigation, 
by  such  corroborative  tests  as  the  opinions  and  manners  of 
the  times  might  approve,  or  to  supply  the  want  of  it  by 
other  kinds  of  probation.     Thus  the  oath  of  the  defendant 
hknsdf,  in  opposition  to  the  chum  <^  Us  adv^sary,  would, 
under  such  circumstances,  naturaHy  have  but  little  weight 
At  the  same  time,  he  might  be  unprovided  with  writing  or 
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NOTE  Witness.  He  was,  therefore,  by  way  of  suppletory  expe- 
^  '-'*  dient,  required  to  support  his  own  oath  by  wager  of  laWj 
that  is,  by  the  adduction  of  many  other  persons,  as  his  com- 
purgators, who,  though  unacquainted  with  the  transaction 
itself,  knew  the  character  of  the  party,  and  had  sufficient 
confidence  in  it,  to  swear  that  they  believed  his  assertion 
true.  Thus,  too,  when  this  proof  by  wager  of  law,  was,  irom 
the  importance  of  the  question,  or  for  other  reasons,  deem- 
ed inapplicable,  and  that  by  witnesses  alone,  considered  in- 
sufficient, resort  was  often  had  to  judicial  combaty  as  the 
best  means  that  offered  itself  for  deciding  between  opposite 
assertions  {s). 

With  respect  to  .the  great  prevalence  of  perjury,  at  this 
period,  the  latest  and  one  of  the  most  able  and  accurate  de- 
lineators of  the  middle  ages,  thus  notices  that  feature  in  the 
morals  of  the  day. 

^^  One  crime,  as  more  universal  and  characteristic  than 
"  others,  may  be  particularly  noticed.  All  writers  agree  in 
^^  the  prevalence  of  judicial  peijury.  It  seems  to  have  al- 
*^  most  invariably  escaped  human  punishment ;  and  the 
"  barriers  of  superstition  were  in  this,  as  in  every  other  in- 
<^  stance,  too  feeble  to  prevent  the  commission  of  crimes. 
"  Many  of  the  proofs  by  ordeal  were  applied  to  witnesses, 
**  as  well  as  those  whom  they  accused ;  and  undoubtedly 
**  trial  by  combat  was  preserved  in  a  considerable  degree, 
<^  on  account  of  the  difficulty  experienced  in  securing  a  just 


*  (#)  In  the  time  of  Glanville,  the  wager  of  battel  was  applied  not  only 
to  the  quesUon  of  mere  right,  but  to  a  great  variety  of  other  cases ;  and 
was  one  of  the  most  general  and  ordinary  modes  of  deciding  fact.  Thus, 
he  says,  Probari  solet  res  debita  ex  empto,  vel  ex  commodato,  general 
proband]  modo  in  curia,  scilicet  per  scfiplum  vel  per  dueUum.  Glan. 
lib.  10,  c.  17. 
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"  cause  against  the  perjury  of  witnesses.    Robert,  king  of    NOTE 

'*  France,  perceiving  how  frequently  men  foreswore  them- 

*^  selves  upon  the  relics  of  saints,  and  less  shocked  appa- 

*^  rently  at  the  crime,  than  at  the  sacrilege,  caused  an  empty 

^  reliquary  of  crystal  to  be  used,  that  those  who  touched, 

*^  might  incur  less  guilt  in  &ct,  though  not  in  intention. 

^  Such  an  anecdote  characterizes  both  the  man  and  the 

«  Umes.'*  (/) 


NOTE  (38).  See  p.  144» 

The  only  material  authorities  on  the  subject  of  pleading, 
of  date  prior  to  the  reign  of  Edw.  1.,  are,  the  treatise  of 
Glanville,  in  the  time  of  Hen.  2., — that  of  Bracton,  in  the 
latter  end  of  the  reign  of  Hen.  3., — and  the  Placitorum 
Abbreviatio,  which  contains  extracts  from  the  Records, 
from.  Ric.  1.  to  Edw.  2.,  inclusive.  From  these  authorities, 
it  would  appear,  that  the  manner  of  pleading  was  extremely 
imperfect,  and  many  of  the  most  important  rules  of  the 
science  either  unknown,  or  but  partially  observed  in  prac- 
tice, so  late  as  the  end  of  the  reign  of  Hen.  3.  On  the 
other  hand,  the  very  earliest  of  the  Year-books  (which  be- 
gin with  the  reign  of  Edw.  2.)  exhibit  proofs  that  the  plead- 
ing was  by  that  time  in  a  comparatively  perfect  state.  It  is 
therefore  that  the  author  has  been  led  to  consider  the  reign 
of  Edw.  1.  as  the  era  at  which  the  manner  of  allegation 
may  be  said  to  have  been  first  methodically  formed  and 
cultivated  as  a  science. 

It  would  be  easy  to  produce  numerous  proofs  that  the 


(I)  Ha]lam*s  View  of  the  State  of  Europe  during  the  Middle  Ages, 
vol.  9,  p.  456. 


(88). 
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NOTE     i^eading  was  very  imperfectly  regulated,  till  tlie  end  of  the 
reign  of  Hen.  S.     But  the  foUowmg  will  suffice. 

Glanville  gives  scarcely  any  rule  that  can  strictly  be  con- 
sidered as  a  rule  of  pleading,  though  he  is  copious  on  sub- 
jects which  would  have  led  him  to  notice  such  rules,  had 
they  existed  {u). 

In  the  time  of  John,  we  find  instances  of  pleas  which 
neither  traverse  nor  confess.  Thus,  in  answer  to  a  fine,  it 
is  pleaded  quod  sijinis  ille  foetus  fuit  per  deceptionem  et 
firaudem,  &ctus  fuit,  &c.(x)  Again,  where  a  defendant  had 
pleaded  a  deed  made  by  the  father  of  the  plaintiif,  the  plain- 
tiff replies,  quod  cartam  quam  profert  sub  nomine  patris  sui, 
nee  dedicit^  necconcedity  &c.,  sed  qualiter  carta  ilia  facta  fiiit 
vel  a  quo,  semper  postquam  &cta  fuit,  presentavit  pater  ejus 
personam,  &c.  (y) 

In  the  same  reign,  numerous  examples  of  the  fault  of  du- 
pUcityy  i.  e.  pleading  several  allegations  in  answer  to  the 
same  matter,  are  to  be  found.  Thus,  in  assise  of  mortan- 
ce^x>r,  the  tenant  pleads  that  the  demandant  was  seised  him- 
self post  obitum  of  the  ancestor;  and,  by  fine,  of  which  he 
produces  the  cirogrt^h,  quit-claimed,  &c.  the  land.  The 
demandant  replies,  quod  ipse  nunquam  fuit  seisitus  de  terra 
quam  petit,  nee  unquam  earn  tenuit  Et  inde  ponit  se  super 
assisam,  &c.  Et  cum  habuerit  seisinam  talem,  &c,  bene  os- 
tendet  quod  concordiam  iUam  nonfecit,  necfacere  potuit.  Et 
petit  sibi  aUocari  quod  cirogrs^hum  illud,  non  est  factum  in 
forma  aliorum  cux)graphorum,  &c.,  and  so  argues  against 
its  genuineness  {z). 

(ti)  Glan.  Lib.  IS.  c.  14.  (jr)  Plac  Ab.  58.    Bedd.  rot.  4. 

(y)  Ibid.  92  Kent.  rot.  15.  And  see  48  Line.  rot.  7.  59  Northumb. 
rot.  6.,  &c. 

(z)  Ibid.  88.  Sussex,  rot.  22.,  and  see  4g  Line  rot.  7.  50  Buck.  rot. 
2.     59  Line  rot.  5.,  &c. 
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In  the  same  reign,  the  fault  of  drgumerUativeness  appears     'note 
to  have  been  common.     Of  this  the  following  entry  may      ^^' 
serve  as  an  example.  Dicit  quod  Ranulphus  nan  potuit  dare 
illam  terram  in  maritagio,  quia  obiit  inde  seisitus.     £t  inde 
ponit  se  super  juratam  (a). 

All  these  are  clear  violations  of  rules  of  pleading  subse- 
quently established,  and  still  in  force;  and  appear  to  have 
encountered  no  objection  from  the  opposite  party. 

In  the  reign  of  Hen.  8.,  much  attention  certainly  ap- 
pears to  have  been  paid  to  the  manner  of  pleading;  and 
Bracton  not  only  makes  constant  reference  to  that  subject, 
but  has  a  division  of  his  vrork,  expressly  allotted  to  it,  imder 
the  head  De  exceptionibus.  Yet,  on  careful  perusal  of  that 
work,  the  most  convincing  proofs  may  be  found  that  the 
regular  and  methodized  plan  of  allegation,  which  we  find 
soon  afterwards  established,  and  which  has  since  received 
the  name  of  the  system  qfphading^  was,  in  his  time,  not  fully 
formed.  For,  without  insisting  much  on  the  remark  that 
the  very  title,  De  excepUonibus,  is  borrowed  from  the  Pan- 
dects, and  is  rather  applicable  to  the  nature  of  the  Roman 
than  the  English  pleading,  and  that  he  ofien  uses  appella- 
tions peculiar  to  the  civil  law  (&),  it  will  be  found  that 
scarcely  any  of  the  more  important  and  fundamental  ndes  of 
the  present  system,  are  noticed  by  this  author.  Even  die 
term  *^  issue"  does  not  occur,  and,  instead  of  it,  is  used  the 
civil  law  term /i/i5-am/^5/a/io(c); — a  phrase  by  no  means 
exactly  parallel,  though  expressive  of  the  same  general  idea. 
The  rule  against  duplicity,  indeed,  is  given ;  but  in  such  a 
form  as  to  raise  a  doubt  whether  its  true  extent  and  object 


(a)  Plac  Ab.  79  Wflrr.  rot,  2. 

(ft)  For  example,  excepdo  jodids  n^in  sui— exceptio  falsi  procunK 
torif » Bract.  400.  a. 
(r)  Bfact.  375.  a.  172.a.  435.  b. 
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NOTE  were  understood  by  the  writer.  Si  plures  peremptoriae  (ex- 
ceptiones)  actionum  concurrant,  unam  debet  tenens  propo- 
nere  et  probare,  &a,  quia  si  tenens  ciun  duas  peremptorias 
proponeret  vel  plures  exceptiones,  in  probatione  unius  defi- 
ceret,  posset  recursum  habere  ad  alias,  et  probare,  sicut 
posset  se  pluribus  bacuUs  defender e;  quod  esse  non  debet,  cum 
ei  sufficere  debeat  tantum  probatio  iuiius((f).  Again,  it  may 
be  observed,  that  neither  the  rule,  obliging  the  pleader  to 
traverse  or  confess,  nor  that  against  argumentative  pleading, 
appears  to  have  been  perfectly  established  in  the  time  of  this 
author.  Thus  he  mentions  it,  as  one  of  the  pleas  to  an  ap- 
peal of  rape — quod  anno  et  die  quo  hoc  fieri  defuit,  fuit  alibi 
extra  regnum,  vel  in  provincia,  in  tarn  remotis  partibus, 
quod  verisimile  esse  non  poterit  quod  hoc  quod  ei  imponitur, 
fieri  posset  per  ipsum(^).  And  again,  among  the  pleas  to 
an  assise,  the  following  is  mentioned — liberum  tenementum 
habere  non  potuity  quia  non  tenuit  tenementum  illud  nisi  ad 
terminum  annorum,  &c.(y) 


NOTE  (39).     See  p.  145. 

The  issue  is  thus  defined  by  Lord  Coke : — "  Issue, — 
"  exitus, — a  single,  certain,  and  material  point,  issuing  out 
of  the  aU^;ations  or  pleas  of  the  plaintiff  and  defendant, 
consisting  regularly  upon  an  affirmative  and  n^;ative,  to 
be  tried  by  twelve  men "(g):  and  thus  by  Heath,  C.  J.: — 
that  point  of  matter  depending  in  suit,  whereon  the  par- 
ties join,  and  put  their  cause  to  the  trial  of  the  jury."  (A) 


it 


id)  Bract.  400.  b.    Something  seems  to  be  omitted  in  this  passage, 
which  renders  its  construction  imperfect, 
(e)  Ibid.  1 48.  a.  (/)  Co.  Litt.  1 26.  a, 

(g)  Bract.  268.  a.  (A)  Heath's  Maxims,  ch.  ir. 
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These  definitions,  besides  being  too  narrow,  as  extending  NOTE 
only  to  questions  of  fact,  and  to  such  questions  of  &ct  as  ^  ^* 
are  referred  to  one  particular  mode  of  trial,  \iz.  that  by 
jury,  seem  to  be  also  defective  in  clearness  and  precision. 
The  definition  of  the  issue,  by  Mr.  Justice  Blackstone,  is 
as  follows : — "  When,  in  the  course  of  pleading,  they  come 
*^  to  a  point  which  is  affirmed  on  one  side,  and  denied  on 
"  the  other,  they  are  then  said  to  be  at  issue  "  (i).  Even 
this  does  not  appear  to  be  perfectly  accurate,  for  it  would 
include  a  point  contradicted  hy  protestation  (k).  The  defini- 
tion by  Finch,  is  more  unexceptionable.  ^^  An  issue  is,  when 
^^  both  the  parties  join  upon  somewhat  that  they  refer  unto  a 
"  trial,  to  make  an  end  of  the  plea"  (i.  e.  suit)  (/). 


NOTE  (40).     See  p.  147. 

We  find  in  the  Assises  de  Jerusalem  (as  to  which,  vide 
supra,  p.  xi.),  the  following  directions  to  the  pleader,  on 
the  subject  of  brevity  and  precision.  As  plus  hriefoes  pa- 
roles que  il  pora,  die  sa  parole — car  les  plus  briefves  paroles 
et  entendaument  ditesj  sont  means  entendues  et  retenues  et 
recordees  et  jugees,  et  quant  mestier,  que  les  autres :  u  e.  let 
the  pleader  make  his  claim  in  the  shortest  form  of  words 
possible,  and  let  him  speak  as  intelligibly  as  he  can,  for  the 
shortest  and  most  intelligible  expressions  are  the  best  heard, 
and  retained,  and  recorded  and  adjudged  upon  (m). 

The  remark  in  the  text,  may  also  be  illustrated  by  the 
following  curious  specimens  of  the  manner  of  pleading  among 


(f)  3  Bl.  Com.  313.  (0  Finch.  Law.  396. 

(*)  As  to  Protestation,  vide  supra,  p.  235.    {m)  Assises  de  Jenis.  xxx. 
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NOTE     the  Lombards^  as  preserved  in  a  compilation  of  undoubted 
^'      authenticity. 

**  Petre,  te  appellat  Martinus,  quod  tu  roalo  ordine  (i.  e. 
"  injuste)  tenes  terram  in  tali  loco  positam. — Ula  terra  mea 
**  propria  est,  per  successionem  patris  mei. — Non  debes  ei 
**  succedere,  quia  babuit  te  ex  sua  ancilla. — Ver6;  sed  fecit 
^^  earn  widerbora  (i.  e.  liberam)  sicut  est  Edietum,  et  tulit 
**  ad  uxorem. — Approbct  ita,  aut  amittat"  (n). 

**  Petre,  te  appellat  Martinus,  quod  terra  quae  in  tali  loco 

<^  est,  sit  sua;  tu  earn  detines.   Etiam,  quia  possedi  per  xxx. 

'  '^  annos. — Ver£  possedisti,  sed  per  chartam  falsam  quam 

**  dixisti  patrem  meum  fecisse  tibi. — Non  est  verum, — Ita, — 

«  Probato"  (o). 

^'  Petre,  te  appellat  Martinus,  quod  tu  dedisd  sibi  vadia 
"  de  dare  sibi  unum  solidum  III.  Kalend.  Augusti.  Non 
"  dedi  ipsa  vadia.  Tunc  ipse  qui  appellat,  probet  Si  non 
*^  potuerit,  ipse  qui  appellatus  est,  juret  quod  in  tali  tenore 
**  vadia  non  dedit"  (/>). 

The  following  specimen  is  of  a  somewhat  later  era,  when 
Lombardy  had  fallen  under  the  Francic  dominion. 

"  Petre,  te  appellat  Martinus  quod  tu  tenes  malo  ordine, 
terram  in  tali  loco. — Ipsa  terra  mea  propria  est,  per  char- 
tam quam  tu  mihi  fecisti ;  et  ecce  chartam. — Ego  feci 
**  ipsam  chartam,  sed  per  virtutem  (i.  e.  vim). — Non  fecisti. 
"  — Vis  ei  probare? — Volo. — Vadiate  pugnam."  {q) 

(n)  Leges  Langobard.  ap.  Muratori.  L^ges  Liutpran.  Lib.  VI.  S3, 

(o)  Ibid.  Leges  Liutpran.  Lib.  VI.  6S. 

{p)l)xiA,  Mges  Rachis,  c.  1. 

{q)  Ibid,  hegti  Ottonis  IL  c.  5. — The  above  extracts  are  taken  from 
the  Leges  Longobardicv,  with  the  Formulae  Veteres  annexed,  as  pub- 
lished from  ancient  MS.  by  Muratori,  in  his  Script.  Rer.  Italic,  vol.  i. 
These  laws  had  been  previously  published  by  Lindenbrog;  but  without 
the  Foifnulae. 
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These  specimens  of  the  pleading  of  a  barbarous  nation,     NOTI*: 
have  drawn  from  a  foreign  writer  of  superior  taste,  a  warm  ^    ^^     -'* 
eulogium : — "  Le  formole  dell'  intentar  le  liti,"  says  Denma, 
**  erano  si  semplici,  e  si  spiccie,  e  si  chiare,  che  non  cede- 
*«  vano  a  quella  si  giustamente  lodata  forma  del  procedere 
**  che  regna  tuttavia  in  alcuni  tribunali  dell'  eta  nostra  (r)/' 


NOTfi  (41)*     See  p.  14^. 

Omnia  hsec  (says  Heineccius,  speaking  of  the  pleadmgs 
of  the  Civilians  and  Canonists,  as  opposed  to  those  of  an*^ 
cient  Germany)  non  vivd.voce  proferebant,  sed  scripta  of- 
ferebant  judici;  ex  eoque  nata  est  ingens  actorum  fbren^ 
sium  moles— *-quum  saep^  int^ris  voluminibus,  causam  suam 
tueantur  litigantes,  quam  olim,  paucissimis  verbis,  non  mi^ 
nus  dextr^  perorabant  (5)* 


i^oTE  (42).     See  p.  150. 

In  Bracton  (as  observed  in  a  former  note),  the  attain-^ 
ment  of  the  issue,  is  called  litis  contestation  which  is  a 
word  used  by  the  Civilians,  to  express  the  same  general 
idea.  Thus,  he  says, — usque  ad  litis  contestationem^ — scilicet 
quousque  fiierit  precise  responsum  intention!  petentis,  et  ita 
quod  tenens  se  posuerit  in  magnam  assisam,  vel  defenderit  per 

(r)  Rivolunoni  d*Italia  di  Denina,  vol.  i.  p»  316. 

(#)  J.  G.  Heinecc  Elena.  Jur.  Germ.  Lib.  III.  tit.  rv.  sect.  cLvni. 

e 
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NOTE     Duellum  (t).    And,  in  another  place, — Non  tenetur  aliquis 
^    ^'      haeres  de  &cto  scilicet  de  disseysina  antecessoris  sui,  quoad 
poenam  disseysinse,  licet  teneatur  ad  restitutionem ;  et  hoc 
nisi  lis  contestata  fiierit  cum  suo  antecessore,  &c  {u) 

It  may  be  worth  while  to  observe  here,  that  Blackstoue*s 
idea  of  the  meaning  of  this  term  of  the  civil  law,  is  inaccu- 
rate. He  considers  it  as  ^^  a  general  assertion  that  the 
"  plaintiff  hath  no  ground  of  action"  (jt).  This,  however, 
is  not  the  sense  in  which  it  is  properly  or  commonly  used  in 
the  civil  law,  though  it  may  occasionally  have  that  meaning. 
It  is  clear  that  its  usual  signification,  is  exactly  that  in  which 
it  is  used  by  Bracton ;  viz.  the  developement  of  the  point  in 
controversy, — or,  as  it  is  now  expressed,  the  coming  to 
issue.  *^  In  common  parlance,  denying  the  truth  of  the  de- 
«  fendant's  exception,  or  indeed,  whenever  parties  come  to 
<<  direct  a£Brmance  on  one  side,  and  denial  on  the  other,  is 
^^  called  a  contestation  of  suit"  {y)  Litis  contestatio  non 
aliud  est  quam  intentio  actoris,  et  contradictio  sen  depulsio 
rei ;  adeo  ut  ex  actione  et  opposite  peremptoria  exceptione, 
consurgat ;  et  comprehendat  illud  in  quo  tota  controversia 
consistat  (2).  And  Fortescue  is  express  to  the  point ; — for, 
in  treating  of  the  method  of  proof  in  the  civil  law,  he  says, 
i — Si  coram  judice  contendentes  ad  litis  perveniant  contes- 
tationem,  super  materia  fact!,  quam  legis  Angliae  periti,  ex^ 
itum  placiti  (the  issue)  appellant,  exitus  hujusmodi  Veritas, 
per  Leges  Civiles,  testium  depositione,  probari  debet  (a). 

{t)  Bract.  373.  a.  (m)  Ibid.  1 72.  a.  (x)  3  Bl.  Com.  296. 

(  y)  Brown*8  Civil  Law. 
.  (s)  Voet.  ad  Pandect  Lib.  V.  tit.  1.  sect.  144. 
(a)  Fortescue  de  Laud.  c.  20. 
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NOTE  (43).    See  p.  153. 

That  juries  were  originally  composed  of  witnesses,  or 
persons  cognizant  of  their  own  knowledge,  of  the  fact  in 
question,  seems  to  be  sufficiently  proved  by  the  following 
authorities. 

In  an  assise  of  darreign  presentment,  in  the  reign  of 
Richard  I.,  the  jurors  find  a  special  verdict  in  diese  terms. 
Assisa  dicunt  quod  nunquam  viderunt  aliquam  personam 
prsesentari  ad  ecclesiam  de  Duneston,  sed  semper  tenuerunt 
personse,  persona  in  personam,  ut  de  patre  in  filium,  usque 
ad  ultimam  personam  quae  ultimo  obiit  {b). 

In  an  assize  of  novel  disseisin,  in  the  same  reign,  there  is 
the  following  entry.  Assisa  venit  recognitura  si  Adam  de 
Greinvill  et  Willlelmus  de  la  Folie  dissaisaverunt  injuste 
et  sine  judicio  WiUielmum  de  Weston  de  libero  tenemento 
suo  in  Suto,  post  primam  coronationem  Domini  Regis. 
Juratores  dicunt  quod  non  viderunt  unquam  alium  saisitum 
de  tenemento  illo,  nisi  Willielmum  de  la  Folie.  £t  quod 
nesciunt  si  Willielmus  de  la  Folie  dissaisisset  eum  inde  vel 
non.  Consideratum  est  quod  alii  Juratores  eiigantur  qui  melius 
sciant  ret  veritatem.  Dies  datus  est  eis  ad  diem  Mercurii(c). 

In  the  reign  of  John,  there  is  the  following  entry, — 

Juratores  dicunt  quod  ecclesia  Sanctae  Helenas  de  G. 
nunquam  fuit  capella  pertinens  ad  ecclesiam  Sancti  Mi- 
chaelis  super  Wir,  quae  est  de  donatione  Dom.  Regis ;  sed 
semper  temporibus  suisjudicaverunt  illam  esse  matricem  eccle^ 
siam  {d)* 


(b)  Plac.  Ab.  3  Norfolc. 
(tf)Plac.Ab.  11.    Wiltesir. 
(if)  Plac.  Ab.  94.    Lane.  rot.  5. 

e2 


NOTE 

(43). 
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NOTE  So,  upon  a  question,  whether  the  plauidff  clauning  to  be 
^  '''  tenant  by  the  curtesy,  had  issue  by  his  wife,  Bracton  says, 
Si  dicant  juratores  quod  bene  viderunt  eum  seysitum  et  pos- 
tea  ejectum  per  tenentem,  sed  de  aliquo  puero  nihil  sciunt, 
quia  mater  obiit  in  pariendo  extra  comitatum,  in  remotis, — 
quia  eorum  veredictum  insufficiens  est,  et  quia  ipsi  ignorare 
possunt  ea  qua  Jiunt  in  remotis^  recurrendum  erit  ad  comita- 
tum^ et  ad  vicinettm  ubi  mater  obiit;  et  ibi  facta  inquisitione 
de  veritate,  terminetur  negotium  (^). 

And  see  2  Reeves,  270.,  where  the  doctrine,  in  support 
of  which  these  authorities  are  cited,  is  distinctly  laid  down. 

NOTE  (44).     See  p.  156. 

The  autlior  being  the  first  who  has  attempted  to  develope 
the  principles  on  which  the  system  of  pleading  is  founded, 
he  is  unable  to  cite  any  direct  authority,  either  for  the  enu- 
meration contained  in  the  text,  of  the  objects  which  that 
system  contemplates,  or  even  for  the  account  there  given, 
of  the  properties  or  qualities  required  in  the  issue. 

Yet  passages,  sufBcient  to  justify  both  the  one  and  the. 
other,  may  be  easily  collected  from  the  books. 

First,  as  to  the  properties  of  the  issue. 

Lord  Coke  defines  the  issue  to  be  "  a  single^  certain^  and 
<^  material  point,  issuing  out  of  the  allegations  or  pleas  of 
"  the  plaintiff  and  defendant"  {f).  He  considers  these  pro- 
perties, therefore,  to  be  of  the  very  definition  of  the  term; — 
though,  perhaps,  they  are  more  properly  incidental  to  the 
issue,  than  of  its  essential  nature.  So,  it  is  laid  down  in 
Comyns's  Digest,  that  ^^  the  issue  must  be  upon  a  material 

(<•)  Bract.  216.  a.  (/)  Co.  Litt.  126.  a. 
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c< 


point"  (g)f   and  **  roust  be  upon  a  single  and  ceHain     NOTE 

(45). 


"  point"  (A).  So  it  is  said  by  Lord  Coke,  that  the  law 
**  prefers  and  favors  certainty,  as  the  mother  of  quiet  and 
**  repose ;  to  the  intent,  that  either  the  Court  shall  adjudge 
*^  thereupon,  if  the  plaintiff  demurs,  or  that  a  caiain  issue 
**  may  be  taken  upon  one  certain  paint^\  &c.  (f )  So,  in  the 
Year-books,  we  find  the  Court  interrupting  the  pleader, 
with  this  remark; — "  Vous  dites  chose  que  veot  avoir  deux 
**  issues: — tenez  vous  al  une(Jc\ 

With  respect  to  the  doctrine,  that  Uie  system  of  pleading 
contemplates  the  different  objects  enumerated  in  the  text, 
and  that  these  form  the  secret  foundation  of  most  of  its 
principal  rules,  the  author  must  refer,  for  his  chief  autho- 
rity, to  the  intrinsic  evidence  arising  from  the  consideration 
of  the  rules  themselves,  as  subsequently  explained  in  this 
work. — In  treating,  however,  of  these  different  rules,  he 
will  be  able,  occasionally,  to  offer  some  citations  from  die 
books,  in  a  great  measure  confirmatory  of  the  same  view. 


NOTE  (45).    See  p.  I6l. 

The  general  effect  of  these  statutes,  relative  to  special 
demurrer,  is'  well  expressed  by  Lord  Hobart ;  who  says,  in 
reference  to  the  27  Eliz.  c.  5.,  "  The  moderation  of  this 
*'  statute  is  such,  that  it  does  not  utterly  reject  Jorni;  for 
"  that  were  a  dishonour  to  the  law,  and  to  make  it,  in  ef- 
"  feet,  no  art;  but  requires  only  that  it  be  discovered,  and 
^*  not  used  as  a  secret  snare  to  entrap.  And  that  discovery 
**  must  not  be  confused  and  obscure,  but  special;  therefore. 


(  g)  Com.  Dig.  Pleader  (R.  8.).  (•)  10  Rep.  90.  a. 

(A)  Com.  Dig.  Pleader  (R.  4.).  (Ar)  1  Ed.  2.  H. 
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NOTE     "  it  is  not  sufficient  to  say,  that  the  demurrer  is  Jbr  form; 
(4o).      (( jjy^  jjg  must  express  what  is  the  point  and  specialty  of 
^^form  that  he  requires"  (/). 


9 

NOTE  (46).    See  p.  173. 

It  is  true,  that  in  the  imit  of  rights  the  raise  on  the  mere 
right  (as  to  which,  see  pp.  121.  248.),  is  usually  considered 
as  the  general  issue;  and  in  dower,  that  name  is  often  given 
to  the  plea  of  ne  ungues  seisie  que  dxmer.  But  though  these 
pleas  resemble  the  general  issues,  in  their  frequent  use  and 
extensive  application,  they  appear  not  to  fall  within  the  strict 
definition  of  that  term,  as  they  deny  neither  the  whole,  nor 
the  principal  pait,  of  the  count.  In  feet,  though  they  ten- 
der a  kind  of  issue,  they  do  not  contain,  in  terms,  any  de- 
nial or  traverse  of  the  count ;  and  are,  therefore,  anomalies, 
or  exceptions,  in  the  system  of  pleadmg.  The  reason  is, 
perhaps,  to  be  found  in  the  great  antiquity  of  these  actions, 
the  writ  of  right  and  of  dower ; — ^which  were  in  fiill  use,  at 
least,  as  early  as  the  time  of  Glanville, — ^a  period  consi- 
derably anterior  to  the  complete  establishment  of  the  doc- 
trine of  issue,  and  of  the  rules  by  which  it  is  produced. 

It  is  a  dictum  of  Ashurst,  J.,  that  there  is  no  general 
issue  in  quare  impedit  {m) ; — but  this  seems  not  to  be  accu- 
rate,— as  ne  disturba  pas^  is  evidently  in  the  nature  of 
a  general  issue,  and  is  considered  as  such,  in  many  of  the 
books. 


(/)Hob.  232.  (w)5T.R.  158, 
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NOTE  (47).    See  p.  191. 

Where  the  plaintiff  alleges  a  seisin  in  fee  in  his  father, 
the  lessor,  from  whom  he  claims  by  descent, — the  defendant 
has  the  option  of  traversing,  either  that  at  the  time  of 
making  the  lease,  the  father  was  seised  in  fee, — or  that  the 
reversion  in  fee  belonged  to  the  father,  after  making  the 
lease, — or,  that  the  reversion  descended  to  the  plaintiff; — 
for  all  these  allegations  are  contained  in  the  declaration, 
and  the  denial  of  any  of  them,  is  a  sufficient  answer  (n). 


NOTE 

(47)  (48) 

(49)- 


NOTE  (48).    See  p.  199. 

Mr.  Reeves,  in  his  able  History  of  die  English  Law,  has 
treated  of  the  origin  of  special  traverses, — ^but  not  in  such  a 
manner,  as  to  form  any  exception  to  the  remark  made  in 
the  text;  for  his  account  relates  rather  to  the  manner  in 
which  they  were  invented  and  introduced,  than  to  their  use 
and  object  (o). 


NOTE  (49).    See  p.  202. 

Our  earliest  records  present  many  instances  of  what 
may  be  considered  as  special  traverse  in  a  crude  and 
imperfect  form.  As  these  tend  to  illustrate  the  origin  and 
meaning  of  the  regular  formula  afterwards  adopted,  and 
confirm  the  views  taken  in  the  text,  of  the  reasons  and  man* 


(ii)  a  Will.  145,  (o)  5  Reeves,  432. 
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NOTE  ner  of  its  introduction,  a  few  specimens  shall  here  be  in* 
^    ^'     serted. 

In  an  assise  of  mortancestor,  the  tenant  pleads  quod  terra 
ilia  pertinet  ad  ecclesiam  suam,  quam  habet  ex  dono  Regis 
Ricardi  et  ecclesia  inde  est  seisita,  &c.  The  plaintiff  then 
denies  the  seisin  of  the  church,  in  this  form : — Robertus 
dicit  quod  pat^r  suus  inde  fuit  seisitus  in  dominico  suo, 
die  qua  Rex  Ricardus  iUam  ecclesiam  dedit  prasdicto  Her- 
berto ;  ita  quod  ecclesia  iUa  tunc  non  fuit  seisita,  nisi  de 
serviciis  illius  terrae  {p). 

In  trespass,  for  entering  the  pUuntiflTs  court,  and  taking 
away  his  ward,  John,  the  defendants  deny  the  trespass,  but 
add  an  explanation  : — dicunt  quod  curiam  praedictam  non 
ingressi  fuerunt,  nee  praedictum  Johannem  ibi  ceperunt,  &c. 
Sed  verum  volunt  dicere ;  quod  ipsi  fiierunt  versus  Oxon,  et 
tunc  viderunt  praedictum  puerum,  et  puer  percepit  quod  pr^s- 
dicta  Isabella  (one  of  the  defendants)  fuit  mater  sua,  et  se- 
cutus  est  eam,  usque  domum  ]suam,  et  adhuc  moram  facit 
cum  ea;  sed  ipsi  eum  non  duxerunt,  &c.  {q)  On  the  cir- 
cumstances so  disclosed,  the  Court  decide,  that  the  defend- 
are,  in  point  of  law,  is  guilty  of  taking  away  the  ward. 

In  trespass,  for  fishing  in  the  plaintifTs  libera  piscaria, 
the  defendants,  instead  of  generally  denying  the  trespass, 
plead  that  they  fished  there,  as  in  a  fishery  where  their  an- 
cestors, and  themselves,  had  fished,  as  of  their  common 
of  fishery, — et  non  in  propria  piscaria  et  libera  ipsius  Nicho- 
lai  (r). 


(p)  Plac  Ab.  44.    Staff,  rot.  6.  (temp.  Johan.). 
(g)  Plac.  Ab.  134.    Berk.  rot.  16.  (temp.  Hen.  5.) 
(r)Plac.  Ab.  136.  Buck.  (temp.  Hen.  5.) 
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NOTE  (50).    See  p.  203. 

The  principle  on  which  the  absque  hoc  was  introduced,  ia 
well  illustrated  by  the  following  case,  from  the  Year-books. 
In  a  writ  of  account,  brought  against  a  woman,  as  guar- 
dian in  socage,  she  pleaded,  ^*  that  the  ancestor  of  the  in- 
<^  ^t,  held  of  the  defendant,  by  service  of  chivalry,  and 
^*  that, therefore,  she  took  the  in&nt  as  guardian  in  chivalry;" 
and  prayed  judgment.  To  this  it  was  objected,  ^^  That 
^^  is  no  plea,  unless  you  go  on  to  say'—mthoiU  this,  that  he 
^<  held  in  socage;  for  your  plea,  at  present,  is  merely  argu- 
**  mentativeJ*  The  plea  was  then  proposed  in  this  form. — = 
"  He  held  the  land  of  us  by  service  of  chivalry — mthoid 
**  thiSi  that  we  occupy  the  land  as  guardians  in  socage." 
To  which  it  was  objected,  **  Your  plea  is  still  no  plea;  you 
**  ought  to  say.  Without  thisy  that  he  held  in  socage; — ^for 
^*  though  the  defendant  occupy  the  land,  as  in  her  own 
^*  right,  she  shall  still  be  charged,  under  these  circum-* 
<<  stances,  as  guardian  in  socage." — On  this,  the  defendant 
took  the  following  issue, — "  that  he  held  by  service  qfchi-- 
**  valry^  without  this,  that  he  held  in  socage**  {s). 

With  respect  to  the  wording  of  this  formula,  absque  hoc 
quod,  it  may  be  observed,  that  absque  hoc  quod,  and  sine  hoc 
quod  (in  the  record),  and  sans  ceo  que  (in  the  viva  voce 
pleading),  were  used  as  common  terms  of  denial,  at  a  very 
early  period.  .  Thus,  as  early  as  the  fifteenth  year  of 
John,  we  find  the  phrase,  sine  hoc  quod,  so  occurring,  in 
the  Placitorum  Abbreviatio  (/).  They  were  not,  however, 
originally  appropriate  (as  the  parallel  English  words,  *^  with- 


NOTE 

(50), 


(#)  10  Hen.  6. 7.        (0  Plac.  Ab.  90.  Ebon  rot  93.  (temp.  Johan.) 
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NOTE     "  otU  this  that^^  now  are),  to  the  case  of  a  special  traverse; 
^    ^^    ^'  for  they  were  sometimes  used,  where  the  denial  was  not  of 
that  kind;  and,  on  the  other  hand,  in  cases  of  special  tra- 
verse, we  sometimes  find  a  substitution  of  other  synonimous 
expressions,  such  as  et  non  (»}. 


NOTE  (51).    See  p.  220.    . 

Colar  a  rhetoribus  appellatur,  probabilis  alicujus  rei  causa, 
qua  quod  falsum  aut  turpe  est,  velanius  {x). 

And  the  following  passage  in  Juvenal,  will  readily  recur 
to  the  reader's  recollection. 

Quis  color,  et  quod  sit  causae  genus,  atque  ubi  suinina 
Quaestio,  quae  veniant  diversa  parte  sagittae. 
Scire  volunt  omnes ;  mercedem  solrere  nemo  (y). 

See  the  observations  formerly  made  on  the  degree  of 
connexion  which  the  method  of  pleading  seems  to  have 
with  the  rules  of  the  ancient  logic  and  rhetoric,  supra,  note 
(29). 


NOTE  (52).    See  p.  221. 

The  same  quality,  of  admitting  an  apparent  right  in  the 
opposite  party,  belonged  to  the  pleadings  in  the  Roman 
law.  Interdum  evenit  ut  exceptio  quae  primd  Jacie  justa 
videtur,  tamen  inique  noceat;  quod  cum  accidit,  alia  alle- 
gatione  opus  est,  adjuvandi  actoris  gratia,-^u8e  replicatio 

(«)  Plac.  Ab.  136.   Buck,  cited  supra,  p.  Ivi.  {y)  Juv.  Sat.  vii. 

{*)  Tunieb.  in  notis  ad  Quinctil. 
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vocatur;  quia  per  earn  replicatur,  atque  resolvitur  jus  ex-  NOTE 
ceptionis.  Rursus  interdum  evenit,  ut  replicatid  qu8s  pri-  ^  ^' 
md  Jade  justa  est,  inique  noceat — quod  cum  accidit,  alia 
allegatione  opus  est,  adjuvandi  rei  gratia,  qua  dupUcatio 
vocatur.  £t  si  rursus  ea  primd  facie  justa  videtur,  sed 
propter  aliquam  causam,  actori  inique  noceat,  rursus  alia 
allegatione  opus  est,  qua  actor  adjuvetur ;  quse  dicitur  tri- 
plicatio  («). 


NOTE  (53).    See  p.  230. 

The  reason  of  the  fiction  of  colour^  is,  in  some  measure, 
explained,  in  Doct.  and  Stud.  271.;  and  the  e^tplanation, 
as  far  as  it  goes,  is  conformable  with  the  account  given  in 
the  text  In  this,  and  in  most  of  the  treatises,  indeed,  co- 
lour is  said  to  be  necessary,  in  a  view  to  prevent  the  plea 
Jrom  amounting  to  the  general  issue.  It  will,  however,  ap- 
pear, in  a  subsequent  part  of  this  work  (a),  that  this  is,  in 
fact,  only  an  imperfect  way  of  expressing  the  same  doctrine 
that  is  laid  down  in  the  text 

It  should  also  be  observed,  that  Mr.  Reeves  assigns,  as 
a  motive^  with  the  ancient  pleaders,  in  giving  colour,  and, 
indeed,  as  the  secret  origin  of  the  practice,  the  wish  to  in- 
terpose delay^  by  prev^titing  die  more  summary  decision 
which  the  general  issue  would  produce  (d). 


(«)  Inst  lib.  iy.  tit.  xiv.  (A)  See  3  Reeves,  24. 

(a)See  pp.  415,416. 
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NOTE 

(54). 


NOTE  (54).    See  p.  235. 

This  important  rule, — "  that  every  pleading  is  taken  to 
"  admit  such  traversable  matters  alleged  on  the  other  side, 
"  as  it  does  not  traverse,"  appears  not  to  have  existed  in 
the  civil  law.  "  Non  utique  existimatur  confiteri  de  inten- 
tione,  adversarius  quo  cum  agitur,  quia  exceptione  uti- 
tur"(c), — "  Non  ad  effectum  exceptionis  pertinet,  quod 
reus  excipiens,  hoc  ipso  fateri  videretur  de  intentione  ac- 
<^  toris"((f).  On  the  other  hand,  we  find  it  established  m 
the  practice  of  the  courts  of  Normandy.  For  it  is  laid  down, 
in  the  Commentaires  de  Terrien, — Quand  les  parties  pro- 
cedent,  I'un  afferme  faicts; — ^si  la  partie  contre  qui  lesjaicts 
sont  affermez,  rCen  donne  neance,  les  faicts  t^ermez,  demeu^ 
rent  pour  confessez  {e).  And  it  may  be  observed  here,  that 
the  analogous  principle  by  which  a  demurrer  is  held  to  ad- 
mit matters  of  fact,  also  prevailed  in  the  Norman  law.  Thus 
it  is  laid  down,  in  the  same  work, — II  est  defendu  de  dire 
je  denie  vostre  faict,  et  neantmoins  je  le  defens;  qui  est  a 
dire  que  quand  prouv^  seroit,  je  le  soustiens  impertinent. 
Et  se  faut  arrester  a  Tune  des^n^  (that  is,  the  party  must 
make  his  election  of  one  of  these  issues),  c'est  a  dire,  ou  a  le 
nier  (au  quel  cas  s'il  est  prouv^  encores  qu'il  soit  imperti-> 
nent,  le  prouvant  gaigne  sa  cause),  ou  a  le  defendre  et  sous- 
tenir  qu'il  est  impertinent,  et  n'infere  la  conclusion  du  de- 
mandeur  fau  quel  cas  le  faict  demeure  pour  c(^uj,  ou  a 
soustenir  que  le  faict  qu'on  afferme  au  contraire,  est  plus  per- 
tinent.    Au  quel  cas  aussi  les  faicts  demeurent  pour  cognus 


(c)  Dig.  b*b.  44.  tit  1.  s.  9.  (rf)  Voet.  ad  Pandectat. 

(e)  Commentaires  dc  Terrien,  1654.    Li?,  ix.  ch.  xxvii. 
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d'une  part  et  d'autre;  et  s'assiet  le  jugement  de  droict  sur    NOTE 
la  pertinence  ou  impertinence  des  dits  faicts  (y )% 


NOTE  (55).    See  p.  248. 

It  may  be  observed,  that  the  question  for  decision,  by  the 
grand  assise,  is  not  properly  an  issue; — for  it  is  not  in  the 
form  of  a  traverse, — or  negative  on  one  side,  and  affirma-* 
tive  on  the  other, — but  of  an  alternative  proposition,  "  whe- 
<^  ther  the  tenant  has  greater  right  to  hold,  &c.,  or  the  de- 
'^  mandant  to  have,  &c."  And  for  the  same  reason,  the 
tenant,  in  putting  himself  upon  the  grand  assise,  cannot 
stricdy  be  said  to  tender  issue^  though  the  two  proceedings 
are  analogous. — Accordingly,  the  term  issue  is  not  gene- 
rally applied  to  this  case,  but  the  word  mise  is  substituted; 
and  the  tenant  who  pleads  in  this  manner,  is  not  said  to  ten- 
der an  issue,  but  to  join  the  mise  (g);  the  word  mise  bein^ 
apparendy,  derived  from  mettrcj  and  having  allusion  to  the 
words  ^^puts  himself  on  the  grand  assise,"  &c. — The  truth 
is,  that  this  form  of  question  was  established  in  practice,  as 
early  as  the  time  of  Glanville, — ^i.  e.  before  the  doctrine  of 
issues  was  well  founded  (h)y  and  is  a  relic  of  an  earlier  sys- 
tem than  that  to  which  the  ordinary  issues  belong.  Vide 
supra,  NOTE  (46). 


NOTE  {56).    See  p.  267. 

In  the  rqx>rt  of  the  case,  in  Carthew,  it  seems  to  be  sup- 
posed, that  duplicity  is,  in  general,  no  objection  to  pleas  in 


(/)  Comment,  de  Terrien.  Ibid. 

(g)  Ffnch.  Law,  398.  (h)  See  Glan.  h*b.  2.  c.  3. 1 1. 
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NOTE  abatement;  but  this  is  not  law  (i).  Tlie  mistake  probably 
^  ^*  originated,  in  a  misapprehension  of  what  is  said  by  Lord 
Coke  (A:);  but  what  he  says,  evidently  applies,  not  |to  du- 
plicity, in  its  proper  sense,  but  to  the  use  of  several  dilatory 
pleas,  successively  in  their  proper  order,  which,  as  will  be 
hereafter  seen  (/),  the  rules  of  pleading  allow. 


NOTE  (57).    See  p.  279. 

This  rule  against  double  pleading  (peculiar  at  the  pre- 
sent day,  it  is  believed,  to  our  own  country),  is  not  referable 
to  the  sources  of  the  civil  or  canon  law, — in  both  of  which, 
the  defendant  was  allowed  to  use  as  many  exceptions  as  he 
pleased  (m).  Nor  has  its  origin  been  hitherto  traced. — It  may 
not,  therefore,  be  unacceptable  to  the  reader,  to  be  informed, 
that  this  rule,  to  a  certain  extent,  at  least,  very  anciently 
obtained  among  the  pleaders  in  Normandy,  and  was  consi- 
dered as  a  peculiarity  in  their  plan  of  allegation.  In  the  Com- 
mentaires  de  Terrien,  we  find  the  following  passage: — En 
Normandie  Ten  ne  plaide  qu'  a  une  Jin,  &c.  (i.  e.  a  single 
issue).  And  afterwards — De  la  regie  dessus  dite  qu'on  ne 
plaide  qu'a  une  fin,  s'ensuit,  que  combien  que  de  disposition 
de  Droit  (u  e.  of  the  civil  law)  nullus  pluribus  defensio- 


(i)  See  Bac.  Ab.  Abatement  (P.>  {k)  Co.  Litt.  304.  a. 

(/)  See  p.  429. 

(m)  Qui  excipit,  non  propterea  confitetur  agentis  intentionem,  cum 
eidem  non  soliun  unam,  sed  et  pkires  exceptiones  etiam  contrariaftypro- 
ponere  llceat ;  quas,  si  legitime  fuerint,  si  judex  non  admiserit,  potest 
iqppeilari;  judex  vero  punitur.  Corv.  Jus.  Canon,  lib.  5.  tit.  52.  Plu- 
ribus defensionibus  uti  permittitur.  Dig.  lib.  44.  tit  1.  s.  5.  Nemo  pro- 
hibetur  pluribus  exceptionibus  uti,  quamvis  diversse  sunt.    Ibid.  s.  8. 


(57). 
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nibus  uti  prohibeatur,  tontesfois  cette  regie  souffre  limitation     NOTE 
par  nostre  usage  et  pratique^  en  ce  qu'  on  ne  pent  user  de 
defense  de  fait  denii^  et  de  fait  defendu  {n\  &c. — that  is,  a 
party  cannot,  at  once,  plead  and  demur  to  the  same  matter. 

After  the  proofs,  given  in  some  of  the  preceding  notes, 
of  the  derivation  of  so  much  of  our  judicial  system,  from 
that  of  our  Continental  neighbours,  the  reader  will,  per- 
haps, have  no  difficulty  in  adjusting,  between  the  two  na- 
tions, the  priority  of  claim,  to  the  regulation  now  in  ques- 
tion. 

It  is  farther  observable,  that  this  rule  seems  to  have 
been  unknown  in  England  (at  least,  not  observed  in  prac- 
tice), up  to  the  date  of  Bracton's  treatise,  for  it  is  not  men- 
tioned in  the  work  of  Glanville ;  and  during  the  whole  in- 
terval between  these  two  authors,  the  Placitorum  Abbre- 
viatio  abounds  with  instances,  of  the  use  of  several  pleas 
to  the  same  matter  (o). 

So  far  with  respect  to  the  origin  of  this  rule.  T^ith  re- 
spect to  Its  principle^  or  obfectj  it  was  that  of  avoiding  seoe-- 
ral  issues.  Thus,  in  the  first  year  of  Ed.  2.,  the  Court  in- 
terrupt the  pleader,  with  this  remark, — Vous  dites  chose 
que  veot  avoir  deux  issues — tenez  vous  al  une(/i).  So, 
in  the  same  year,  a  similar  admonition  occurs.  II  covient 
que  vous  tenez  al  une,  par  chescun  de  eux  prent  diverse 
issue  (9).  Again,  in  the  reign  of  Ed.  3.,  one  of  the  Judges 
asks, — Si  jeo  port  un  assise  devers  vous,  et  vous  dites  que 

(«)  Comment,  de  Terrien,  Liv.  ix.  c.  xxvii. 

(o)  See  Plac.  Ab.  8  Hertf.  rot.  26.  9  SuflT.  rot  9S.  4S  Line.  rot.  7. 
50  Buck.  rot.  2.  88  Sussex,  rot.  22.  92  Line  rot.  14.  Vide  sapri^  note 
(38). 

{p)\  Ed.  2. 14.  (7)  Ibid.  8. 
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NOTE     vous  n'aves  rien  sinon  a  terme  d'ans,  et  puis  dites  oustetr 

(57)' 

que  la  terre  est  auncien  demesne,  averes  vous  cestes  deux 

plees?  quasi  diceret  non :  et  la  cause  est  pur  ceo  que  deux 
issues  purroient  estre  pris  sur  les  plees  (r). 

As  for  the  reason  why  several  issues  were  thus  avoided 
by  the  early  pleaders,  it  was,  no  doubt,  the  wish  to  abbre- 
viate and  simplify,  as  much  as  possible,  the  process  of  the 
legal  contenticMi. 

While  the  explanation  of  the  rule  appears  to  be  thus 
simple,  it  is  not  easy  to  account  for  the  fantastic  illustration 
of  its  meaning,  given  by  Bracton,  as  cited  in  a  former 
note  {s).  Indeed,  it  may  be  observed,  that  the  reasons  of- 
fered for  it,  by  later  writers,  though  less  quaint,  are  not 
quite  satisfactory.  Thus  it  is  said,  in  Bacon's  Abridg- 
ment {t)f — "  TTie  reasons  why  duplicity,  in  pleading,  is  a 
<^  fault,  are,  that  the  party  being  effectually  barred  by  one 
**  single  point,  it  is  unnecessary  and  vexatious  to  put  him 
upon  litigating  any  other ;  and  though  he  might  take  is- 
sue on  any  one  point,  yet  must  he  be  at  a  loss,  which 
"  the  material  point  is,  so  as  to  traverse  the  same,  and 
"  thereby  put  an  end  to  the  cause;  whereas,  the  party  plead-^ 
"  ing  such  double  matter,  must  be  presumed  conusant  of 
«  his  own  strength,  and,  therefore,  ought  to  put  his  defence 
"  on  that  single  point,  which  will  put  an  end  to  it.-  Be* 
sides,  the  jury  ought  not  to  be  charged  with  a  multiplicity 
of  things,  when  finding  any  one  of  them  contrary  to  their 
"  evidence,  lays  them  liable  to  the  severity  of  an  attaint." — 
Another  writer  gives  as  the  reason,  why  a  par^  is  confined 
to  one  matter  of  defence,  *^  that  the  t^'elve  men  are,  com- 

(r)  40  Ed.  3.  45.  (t)  Bac  Ab.  Pleas,  &c.  (K.)  1 . 

(*)  See  NOTE  (58). 


CC 

it 
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^*  monly  rude  and  ignorant;  and  so,  consequently,  not  pro-    NOTE 
"  per  to  be  troubled  with  too  many  things  at  once.** {u)  ^    )^    r 


NOTE  (58).    See  p.  280. 

On  this  point  of  practice,  viz.  the  joinder  of  different  de- 
mands in  the  same  action,  it  may  be  worth  remark,  that 
the  canon  law  differed  from  the  imperial  institutions. 

Plures  actiones,  says  Voet  (quoting  the  Digest),  uno 
libello  cumulari  nequeunt. . .  Sed  usu  hodiemo  invaluit,  pla- 
res  uno  libello  actiones  cumulari  posse,  ex  Juris  Canonici 
dispositione,  quoties  ex  diversis  causis,  ad  diversa  tendenti- 
bus,  agitur. . .  Cavendum  tamen,  ne  tales  cumulentur  quas  sibi 
invicem  contrarias  sunt..Non  etiam  cumulandae  plures  ac~ 
tiones  ex  eadem  causa,  et  ad  idem  tendentes,  veluti  actio  ex 
testamento,  et  rei  vindicatio,  ad  consequendam  eandem  rem 
legatam,  eo  quod  altera  intentata,  alteram  ^perimit.  Nee 
plures  actiones  contra  diversos,  ex  diversis  causis,  debi- 
tores,  &c.  {x) 

The  English  courts,  it  will  be  observed,  have  adopted 
the  same  rule  with  the  Canonists ;  but  whether  by  derivation 
from  them,  or  from  some  other  source,  does  not  appear. 

NOTE  (59).    See  p.  280. 

Count  is  also  used  (in  a  real  action)  as  the  name  for  the 
rchok  dedaration.  It  is  from  the  French  conte  (narrative) ; 
and  it  is  worth  notice,  that  in  the  law  of  Normandy  this 


(«)  Smith  Repob.  Ang.  lib.  8.  c  15.  p.  57.,  cited  in  Syitem  of  Pletding, 
p.  197. 
(x)  Yoet.  ad  Puidectat,  lib.  ii.  tit.  xni.  lect.  14. 

f 
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NOTE  word  conte  had  a  more  extensive  meaning,  and  one,  there- 
fore, more  conformable  to  its  poptdar  and  original  sense  of 
narrative^  than  those  which  it  now  beai^  in  the  English 
law ;  being  applied  to  any  of  the  allegations  of  fact  in  the 
cause,  at  whatever  part  of  the  pleading  it  might  occur.  In 
the  Commentaires  de  Terrien,  is  cited  .an  ordinance,  under 
date  A.  D.  1462  and  1497,  in  the  following  terms : — La  Court 
a  ordonne  et  ordonne  que  dorenavant  apres  que  les  parties 
auront  est^  ouys  verbalement  en  leurs  raisons  et  conclu- 
sions, et  ecrit  en  propos^  responce^  replique^  et  dupltque  (es 
quels  quatre  contesj  les  dites  parties  seront  tenuis  mettre  et 
escrire  tous  leurs  faicts,  neances,  offres,  et  raisons,  et  faire 
production  de  toutes  leurs  escritures  quils  seront  tenues 
dater  et  produire)  les  dites  parties  pourront  outre  la  du- 
plique,  mettre  et  eslire  leurs  conclusions  en  deux  petits 
conteSi  &c-  ij/) 

The  observation  of  Craig,  that  the  terms  of  art  in  the 
English'  law,  are  all  derived  from  the  French  tongue,  and 
have  no  affinity  with  the  Saxon,  has  been  already  cited  (s). 
And  perhaps  when  the  reader  considers  how  many  proofs 
have  been  afforded,  in  the  preceding  notes,  of  the  derivation 
not  only  of  our  legal  language^  but  of  our  forensic  usages^ 
from  the  same  source,  he  will  be  inclined  to  accede  (with 
certain  qualifications)  to  another  still  broader  position  of 
the  same  author.  Certum  est  jus  omne,  quo  Angli  hodie 
utuntur,  a  Normannis,  seu  potius  a  Gallis,  ad  eos  eman- 
asse  (a).  That  our  system  of  pleading,  at  least,  was  bor- 
rowed from  the  Normans,  with  some  early  and  slight  ad- 
mixture of  the  principles  of  tfie  civil  and  canon  law,  there 
seems  the  strongest  reason  to  believe. 

(^)  Comment  de  Terrien,  liv.  9.  c.  xxvii.      (2)  Vide  supr^,  noI«  (30). 
(a)  Crag.  Jus.  Feud.  Lib.  1.  D.  7. 
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NOTE 

(60)  (61). 


NOTE  (60).     See  p.  302. 

Sach  was  the  general  state  of  the  law  on  the  subject  of 
venue ;  but  many  nice  questions  arose  as  to  the  place  from 
which  the  venue  should  come  in  particular  cases.  This 
appears  to  have  been  a  matter  in  some  measure  in  the  dis- 
cretion of  the  court ;  and  we  accordingly  find  the  judges,  in 
some  cases,  departing  from  the  ordinary  course,  and  direct* 
mg  the  venue  io  come,  not  from  the  place  where  the  matter 
in  issue,  arose,  but  where  the  action  was  laid; — or  to  come 
firom  mOTe  counties  than  one,  or  finom  different  places  in  the 
same  county  (&).  In  one  case,  in  consequence  of  doubts 
that  had  risen  whence  the  venue  should  come,  upon  a  plea 
of  vilknage,  it  appears  that  the  judges  suspended  the  issuing 
of  the  venire,  till  they  had  consulted  parliament,  whether 
the  venue  should  be  of  the  county  where  the  villenage  was 
alleged,  or  where  the  writ  was  brought  (c). 


NOTE  (61).    See  p.  SOS. 

Lord  Coke  says,  that  by  the  common  2a^yoi/r  of  the  hun- 
dred, were  required  in  actions,  real,  mixed,  and  pers(mal(^. 
He  probaUy  by  this  expression  means  only  the  law,  as  ante- 
rior to  the  statute,  which  altered  the  number  in  pers4Mial  ac- 
tions to  two  (vi2»  27  Eliz.  c.  6.);  for  it  seems  clear,  that  by  the 
€ommoH  lam  (if  by  that  phrase  be  understood  the  state  of  law 


(h)  Plac  Ab.  Suff.  67.    86  Bcdf.  rot.  7.    94  Northumb.  rot.  4.    96 
BedLrot.^    3  Beeves,  107— lit. 
(c)  3  Reevei,  108.  (d)  Co.  Litt.  1 57.  a. 

f2 


Ixviii  NOTES.  [appendix. 

NOTE  anterior  to  any  of  our  existing  statutes),  the  jury  was  to 
^  ^'  consist  wholly  of  persons  from  the  immediate  venue;  and  nei- 
ther four,  nor  any  other  number,  of  mere  hundredorSy  would 
suffice.  Indeed  the  form  of  the  venire  facias,  as  it  existed  even 
down  to  the  time  of  Elizabeth,  and  later,  is  alone  sufficient 
to  prove  this.  Prsecipimus,  &c.  quod  venire  facias,  &c. 
12  liberos  et  legales  homines  de  vicineto  de  B.^  &c.  {e)  The 
law,  with  its  usual  adherence  to  old  usages,  retained  this 
form  of  direction  to  the  sheriff,  though  in  fact  his  duty  had, 
at  the  time  of  that  statute,  long  been  confined  to  summon* 
ing  some  of  the  jurors  from  the  hundred  only  in  which  B. 
was  situate,  and  the  remainder  from  the  county  at  large; 
but  the  form  serves  to  shew  the  nature  of  the  more  ancient 
practice  upon  which  it  had  been  originally  framed. 

The  same  point  is  still  more  distinctly  proved  by  the  still 
existing  rule,  that  a  hundred  is  not  a  sufficient  venue  to  lay  in 
the pleading{f) : — a  rule  that  seems  quite  inconsistent  with 
the  supposition,  that  a  summons  of  hundredors  only,  was 
originally  sufficient. 


NOTE  (62).    See  p.  306. 

Lord  Coke  seems  to  hold,  that  this  distinction  between 
local  and  transitory  matters,  and  the  maxim  by  which  it  is 
expressed, — debitum,  et  contractus,  &c.  sunt  nullius  loci, — 
prevailed  at  the  common  law  (g).  Yet  It  is  difficult  to  con- 
ceive this  to  have  been  the  case,  when  the  character  of  the 
original  institution  of  trial  by  jury,  is  considered; — because 
the  practice '  of  observing  the  true  venue,  in  transitory  as 

—  < 

(e)  27  Eliz.  c.  6.  (/)  Co.  Litt  by  Harg.  125.  a.  n.  (l> 

(g)  7  Rep.  3,  a.    Bulwer's  Case.    And  see  1  Sauad.  74.  n.  (2). 


APPENDIX.]  NOTES.  Ixix 

well  as  local  matters,  seems  necessarily  consequent  upon  the     NOTE 
nature  of  that  institution,  according  to  its  most  ancient  ^' 

form, — that  is,  when  the  jurors  consisted  of  persons  cog- 
nizant of  the  fact,  on  their  own  knowledge  (A).  Perhaps  the 
expressions  of  Lord  Coke,  when  fairly  construed,  do  not 
mean  more,  than  to  trace  the  prevalence  of  this  distinction 
to  a  very  early  period^  and  are  not  to  be  taken  as  declaring 
the  original  state  of  the  law  on  this  point 

It  is  to  be  observed,  that  Lord  C.  B.  Gilbert  lays  down 
on  this  subject,  propositions  strongly  confirmatory  of  the 
view  taken  in  this  work,  and  irreconcileable  with  the  sup- 
posed doctrine  of  Lord  CJoke, — ^if  that  doctrine  be  under- 
stood to  imply  an  original  distinction  between  local  and 
transitory  matters.  "  The  venire  was  to  bring  up  the  pares 
*'  of  the  place  where  the  &ct  was  laid,  in  order  to  try  the 
^^  issue;  and  originally  every  fact  was  laid  in  the  place  where 
"  it  was  really  done ;  and  therefore  the  written  contracts 
"  bore  date  at  a  certwi  place,"  &c.  {i) 


NOTE  (6S).    See  p.  SO7. 

It  has  been  said,  that  the  practice  of  changing  the  venue, 
rests  on  the  equity  of  the  statute  6  Ric.  2.  stat.  1 .  c.  2.  (k). 
On  examination;  however,  of  that  statute,  this  doctrine  will 
be  found  to  be  attended  with  great  difficulties ;  and  if  the 
view  taken  in  the  last  note,  be  a  correct  one,  the  practice  of 
changing  the  venue,  may  be  more  simply  and  satisfactorily 
referred  to  the  ancient  principle  of  the  common  law,  requir- 


(A)  See  NOTE  (43).  (i)  GUb.  Hist.  C.  P.  84. 

{k)  Vide  1  Saund.  74.  n.(2).    Black.  Com.  losj. 
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rruvfifiS  "*  ^e  ju«>"»  in  all  cases,  lo  be  summoned  from  the  true 
^    ^^    ^'  neighbourhood. 


NOTE  (64).  See  p.  312. 

So,  the  objection  of  an  impossible  or  inconsistent  date, 
even  where  the  time  is  necessarily  aUeged,  will  in  many 
cases  be  aided,  after  verdict^  by  the  effect  of  the  verdict 
itself  (/)•  And  as  well  after  verdict,  as  after  judgment  by 
confession,  nil  dicit,  or  non  sum  informatus,  it  will,  in 
many  cases,  be  cured  by  the  statutes  of  jeofails  and  amend- 
ments {m)y  16  and  17  Car.  11.  c.  8.  sect  1.,  and  4  Ann.  c.  16. 
sect.  2.;  by  which  it  is  provided,  that  judgment  shall  not  be 
stayed  or  reversed  for  mistaking  the  day,  month,  or  year, 
when  the  right  day,  month,  or  year,  is  once  truly  and 
rightly  alleged  in  the  record. 


NOTE  (Q5).  See  p.  31 6. 

Though  in  the  preceding  examples,  the  judgment  was  ar^ 
rested  afier  verdict^  on  the  ground  of  the  omission  of  quali- 
ty, quantity,  or  value,  yet  it  must  be  observed,  that  the 
objection  is  now  rarely  perhi^s  available  at  thai  stage  of  the 
cause.  For  in  many  cases  the  fault  would  no  doubt  be  con- 
sidered as  aided  by  the  effect  of  the  verdict  itself.  Thus,  if 
the  jury  find  a  certain  amount  of  debt  or  damage  to  be  due, 
it  appears  to  supersede  any  fiirther  consideration  of  the  qua- 


(/)  2  Saund  171.  c*    With  respect  to  aider  by  verdict,  vide  supra, 
p.  166. 

(m)  As  to  the  operation  of  these  statute  vide  supri,  p.  16S. 
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lity,  quantity,  or  value,  of  those  goods  and  chattels,  in  re-  NOTE 
spect  of  which  the  amount  of  the  claim  is  thus  liquidated.  ^  ^* 
And  even  when  the  verdict  has  itself  no  healing  operation 
of  this  kind,  the  statutes  of  jeofails,  which,  after  verdict, 
cure  all  defects  of  mere  form,  would  probably  be  held,  in 
many  instances,  to  remove  the  objection.  The  courts  for- 
merly, indeed,  entertained  another  view  on  this  subject; 
holding  the  omission  of  quality,  quantity,  or  value,  to  be 
matter  not  of  form,  but  of  substance  (n),  and  therefore  not 
capable  of  being  cured  by  the  statutes  of  jeofails  then  in 
force ;  but  the  more  liberal  doctrines  of  the  modern  plead- 
ing, or  the  wider  effect  of  the  subsequent  statutes  of  jeo- 
fiuls,  seem  to  have  relaxed  this  severity.  Accordingly,  it 
has  been  the  tendency  of  recent  authorities,  to  consider  ob- 
jections of  this  kind,  as  immaterial  afier  verdict.  Thus,  in 
assumpsit,  the  declaration  stated,  that  m  consideration  that 
the  plaintiff  had  sold  to  the  defendant  a  certain  horse  of  the 
plwitiff's,  at  9Xidiior  a  certain  quantity  of  oilj  to  be  delivered 
mthin  a  certain  time^  which  had  elapsed  before  the  com- 
mencement of  the  suit^  the  defendant  promised  to  deliver 
the  said  oil  accordingly:  though  neither  value,  quantity, 
nor  time  was  specified,  yet  the  court  held  that  the  objec- 
tions thence  arising,  could  not  prevail  after  verdict  (o)  •  How- 
ever, it  seems,  that  there  are  some  instances  in  which  the 
fimlt  b  still  considered  as  matter  of  substance,  and  ground 
£ar  arresting  or  reversing  the  judgment  after  verdict;  as  in 
the  case  of  replevin  cited  in  the  textQ?),  where  the  de- 
claration did  not  set  forth  the  nature,  number,  or  value,  of 
the  goods. 

When  an  omission  of  this  kind,  is  considered  as  mere 
form,  so  as  to  be  cured  by  the  statutes  of  jeoftuls,  it  will  be 

(«)  5  Rep.  34.  b.        (o)  2  Bos.  and  Pul.  S65.        (p)  7  Taunt.  642. 
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NOTE     SO  cured,  not  only  after  verdict^  but  also  after  judgment  by 
^    ^'      confession^  nil  dicit^  or  non  sum  infbrmatus:  and,  if  made  the 
subject  of  demurrer,  the  demurrer  must  be  special{q). 


NOTE  (66).     See  p.  319. 

Though  the  rule  prescribing  the  specification  of  quality, 
quantity,  and  value,  has  been  here  classed  as  tending  to  the 
certainty  of  the  issue,  the  author  is  aware  that,  according  to 
some  authorities,  these  particulars  are  required  in  another 
view;  viz.  the  more  certain  information  of  the  opposite  party, 
of  the  nature  of  the  demand  against  him,  in  order  to  enable 
him  to  plead  to  it  more  precisely.  But,  though  this  object 
may  have  been  sometimes  contemplated  as  an  additional 
ground  for  enforcing  the  specification  of  quality,  quantity, 
and  value,  the  author  conceives  that  particularity  on  these 
points,  was  originally  and  mainly  required,  in  reference  to  the 
same  general  design,  which  forms  the  basis  of  all  the  rules 
with  respect  to  certainty,  viz.  the  production  of  a  certain 
issue;  and  that  this  subject,  therefore,  occupies  its  right 
place  in  the  treatise. 

That  to  produce  certainty  in  the  issue,  is  the  general  de- 
sign both  of  this,  and  all  the  other  rules,  that  enforce  cer- 
tainty in  the  pleadings,  may  not  only  be  inferred  from  the 
reason  of  the  thing,  but  distinctly  proved  by  several  authori- 
ties. Thus  Bracton  lays  it  down — Certa  debet  esse  intentio 
et  narratio,  et  certum  fundamentum,  ei  certa  res  qua:  deduci^ 
tur  in  judicium  (r).  So,  in  treating  of  an  assise  of  novel  dis- 
seisin of  common  of  pasture,  and  of  the  form  of  intentio  or 

(q)  As  to  special  demurrer,  vide  supra^  pp.  1^9;  160, 
(r)  Cited  Co.  Litt,  503.  a. 
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count,  he  says,  oportet  docere  de  qualitate  pasturae  utmin     NOTE 
sit  larga  vd  stricta,  ut  certa  res  deducatur  injudicium.     Item  ^' 

de  quo  tenemento  pertineat,  et  ad  quale  tenementum.  Et 
eodem  modo  de  tempore^  genercj  numeroy  et  modo(s)j  8cc. 
And  the  same  doctrine  is  laid  down  still  more  decisively,  in 
the  following  passage.  Oportet  quod  petens  rem  designet 
quam  petit,  videlicet  qtiolitatemj  ut  sciatur  utrum  petatur 
terra,  vel  redditus,  cum  pertinentiis; — item  quatUitatemj 
utrum  videlicet  sit  plus  vel  minus,  quod  petitur.  Certam  entm 
rem  oportet  deducere  in  judicium^  ne  contingat  judicium  esse 
delusorium  vel  obscurum  quia  de  re  incertd  in  judicium  s  de^ 

ductdy  certa Jieri  non  poterit  sententia Specificare  autem 

poterit,  sic,  ut  si  dicat — Peto  versus  talem  tot  maneria, 
quandoque  cum  pertinentiis,  quandoque  sine;  item  totleoda 
militum  cum  pertinentiis;  item  tot  carucatas  terrse,  totvir- 
gatas,  tot  acras,  tot  selliones,  &c.  (t) 

Thu$,  too,  it  is  laid  down  by  Lord  Coke,  that  in  pleading 
performance  of  the  condition  of  a  bond,  the  party  **  ought 
^*  to  plead,  in  certainty,  tlie  time,  and  place,  and  manner,  of 
**  the  performance,  so  as  a  certain  issue  may  he  taken**  («),  &c. 

NOTE  (67).  See  p.  382. 

The  principle  of  the  rule  against  a  negative  pregnant^  is 
not  clearly  or  satisfitctorily  explained  in  any  of  the  trea'tises; 
and,  indeed,  very  little  is  said  in  them,  upon  this  subject, 
though  the  &ult  itself,  is,  in  the  older  cas^s,  a  firequentground 
of  objection.  That  the  author  has  here  suggested  the  true 
principle,  is  confirmed,  he  thinks,  by  the  form  in  which  we 
find  this  kind  of  objection  taken  in  the  following  case  from 

(<)  Bract.  S34..b.  (^Ibid.  431.  a.  (u)  Cro.  Jac  360. 


m. 


hcxiv  NOTEd*  [appskoix. 

NOTE  the  Yearv4x)ok8«  In  an  action  for  negligently  keeping  a  fire, 
by  which  the  plaintiff's  houses  were  burnt,  the  defendant 
pleaded  that  the  plaintiff's  houses  isDere  not  burnt  by  the  de- 
Jbndanfs  negUgence  in  keeping  his  fire;  and  it  was  objected 
that  ^*  the  traverse  was  not  good,  for  it  has  two  intendments^ 
<^  — one,  that  the  houses  were  not  burnt, — the  other,  that  they 
*^  were  burnt,  but  not  by  negligent  keeping  of  the  fire, — ^and 
*•  so  it  is  a  negative  pregnant*^  (x).  Thus,  too,  we  find  it 
hud  down,  ^<  Therefore  the  law  reiiiseth  double  pleading 
«  and  n^ative  pregnant,  though  theybe  true, — because  they 
^  do  inveigle^  and  not  settle  thejudgment  upon  one  point^^  (y). 
So  it  is  said  in  another  book — ^^  A  n^atiye  pr^pant  is, 
<<  when  two  matters  are  put  in  issue,  in  one  plea;  and  this 
*^  makes  the  plea  to  be  naught,  because  the  plaintiff  cannot 
^*  tell  in  which  of  these  matters,  to  join  issue  with  the  de* 
<<  fendant,  for  the  uncertainty  upon  which  of  the  matters  the 
^  plaintiff  doth  insist;  and  so  it  is  not  safe  for  the  plaintiff 
♦•  to  proceed  upon  it"  («)• 


NdTE  (68).     See  p.  S87. 

Of  this  distinction — that  non  est  factum  is  to  be  pleaded 
by  a  party,  but  not  by  a  stranger, — ^the  reason  is  thus  given 
by  the  court,  in  the  reign  of  Hen.  4.  Le  cause  est,  pur  ceo 
que  home  poit  bien  scavoir  quel  fait  il  m.  fait-^mais  estran* 
ger  a  un  fait,  ne  poit  pas  scavoir  quel  fait  oes^  que  estate 
il  ad,  fes<Ht(a),  &c. 

It  is  to  be  observed  that,  with  respect  to  real  or  personal 

(*)  SB  Hen.  6.  7.  (y)  Hob.  995. 

(z)  Styles'  Pract.  Reg.  Tit.  Negative  Pregnant, 
(a)  2  Hen.  4.  so. 
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r€pmenimiivetf  they  are  in  the  seme  sitoetion  with  parties^     NOTB 
and  must  plead  nan  e$t  fadum  (6),    With  respect  to  privies  ^®)  ^'^®)' 
in  isiatey  they  are  tMmgers  within  the  rule  in  question  (c). 

NOTE  (69)*    See  p.  392. 

In  treating  of  the  observance  of  established  forms  of  state- 
ment, by  the  ancient  pleaders,  Mr.  Reeves  remarks — ^^  It 
**  was  impossible  that  a  set  form  of  expression  could  be  de- 
*<  signed  for  every  matter  that  might  become  the  subject  of 
<*  a  declaration  or  plea.  But  many  modes  and  circumstances 
<<  of  property,  recurred  so  often  injudicial  inquiries,  as  to 
**  obtun  apt  and  stated  forms  of  description  and  allegadcm, 
'^  which  were  established  by  long  usage;  the  experience  of 
^  them,  having  shown  them  preferable  to  all  others.  Hiese, 
<<  therefore,  were  adhered  to  by  pleaders;  and  the  nicety 
**  with  which  they  were  conceived,  is  a  strong  mark  of  the 
<<  refinement  and  curiosity  with  which  this  part  of  our  law 
'*  was  cultivated ''(rf). 


NOTE  (70>    See  p.  394. 

The  plea  of  caoeHure^  however,  concludes  to  the  writ;  L  e. 
with  a  prayer,  quod  ireve  eassetuTy  and  |iot  with  responderi 
mm  debet{e).  So,  in  an  action  against  a  man  as  executor, 
if  he  plead  that  be  is  administrmicr^  this  plea  must  conclude 
^lihhreve eassetm'yBnAxKA^i^responderi non debet {f).  In- 
deed, it  may  be  remarked  generally,  that  all  such  matters  as 

{h)  1  Lutw.  669.  (c)  a  Heo.  4.  90,    Sed  vide  9  TauaL  981. 

(<0  3  Beeves,  469, 464.      (e)  1  Chitty»  450.       (/)  1  Ld.  VLk^.  65. 
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NOTE  not  onfy  relate  to  the  person  of  the  plaiqtiff  (»*  defendant,  but 
also  tend  to  show  that  the  form  of  the  writ^  is  erroneous,  are 
apt  to  be  considered  as  pleas  in  abatement  to  the  uorit^  rather 
than  the  person,  and,  therefore,  conclude  not  with  responderi 
non  debetj  but  breve  cassetur.  It  is  only  such  matters  as 
alienagey  excommunication,  &c.,  which  relate  to  the  person 
exclusively,  and  show  that  no  form  of  writ  would  be  correctly 
^plied,  that  will  be  found  to  have  the  former  conclusion. 
In  Comyns's  Digest  (g),  very  numerous  instances  of  pleas 
in  abatement  to  the  person,  are  enumerated;  but,  on  examin- 
ing them,  they  appear,  for  the  most  part,  to  relate  both  to 
the  person  and  the  form  of  the  writ;  and,  in  all  such  cases, 
we  shall  find,  in  conformity  with  the  remark  above  made, 
that,  though  classed  by  Comyns  among  pleas  in  abatement 
to  the  person,  they  conclude  with  breve  cassetur,  and  not  re- 
sponderi  non  debet. 


NOTE  (71).     See  p.  400. 

Some  of  these  formal  commencements  and  conclusions  are 
of  great  antiquity.  Thus,  in  Britton  (the  first  law  treatise 
in  French,  supposed  to  be  writtCT  in  the  reign  of  Ed.  I.)  (A), 
we  find  this  form  of  commencement — le  pleintife  ne  purra 
rien  conquere(i), — ^which  is  nearly  the  same  with  actio  non. 
We  also  find  the  following — rescript  ne  Uy  doit  greoer  (Jc). 
This  is  the  onerari  mm.  So,  the  prayer  of  judgment,  at  the 
conclusion  of  pleadings,  is  mentioned  in  Bracton  (/). 

A  somewhat  curious  circumstance,  and  one  that  seems  to 


(^)  Com.  Dig.  Abatement  (E.)  (F.). 

(A)  2  Reeves,  280.  (0  Brit.  c.  96.  {k)  Ibid.  c.  28. 

(/)  Bract.  57.  b. 
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deserve  remark,  in  this  place,  is,  that  a  form  exactly  parallel  NOTE 
to  that  last  cited  from  Britten,  is  to  be  found  in  the  still  ex-  ^  ^^  ^' 
tant  pleadings  of  the  Lombards.  Thus, — Ipsa  chartula  turn 
mihi  nocetj  quia  eram  Longobarda — non  potui  fiu^re  sine 
parentibus  (i»).  And  again, — si  appellator  dixerit,  Ecce 
chai'ta  quam  pater  tnus  mihi  fecit, — et  appellatus  dixerit, 
nia  charta  nihil  mihi  impeditj  quia  pater  meus  fecit  earn,  per 
virtutem,  (i.  e,  vim) — approbet(n),  &c. 


NOTE  (72).     See  p.  402. 

Though  it  be  said  that  it  is  su£Bcient  to  pray  judgment 
generally  (except  in  the  case  of  pleas  in  abatement),  and 
that  upon  such  general  prayer,  the  court  will,  ex  officio, 
award  the  proper  legal  consequence,  yet  it  may  be  doubted 
whether  this  proposition  does  not  require  considerable  qua- 
lification. The  cases  do  not  satisfactorily  prove  that  a  slm- 
jde  prayer  of  judgment,  without  more,  would,  in  every  case, 
be  held  good,  supposing  the  want  of  form  to  be  specifically 
objected  upon  special  demurrer  (o). 


NOTE  (73).     See  p.  402. 

It  is  laid  down  in  several  books,  that  if  a  plea,  which  con- 
tains matter  in  bar,  conclude  in  abatement,  it  is  a  plea  in 
bar,  notwithstanding  the  conclusion  (p).     If  this  proposition 

be  meant  to  include  the  case  where  there  is  not  only  a  con- 

—  —     * 

(»)  Leges  Liutpr.  Lib.  vx.  74.      (n)  Leges  Ottonis  U.    August],  c.  5. 
(o)  See  the  cases,  1  Lev.  2St2.    3  Lev.  19.     1  Str.  590. 
(p)  2  Saund.  S09.  c.  n.  (l>     l  Chitty,446.     i  Arch.  904. 
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elusion,  but  a  comtnencetnent  as  in  abatement,  it  is  oppoeed 
to  the  decision  in  6  Taunt  587,  as  dted  in  the  text  And, 
even  if  it  be  intended  to  apply  only  to  the  case  where  there 
is  a  oondosion  in  abatement,  but  no  conunenoemait  either 
way,  the  soundness  of  the  doctrine  seems  doubtfiiL  For,  it 
is  said  to  be  founded  on  this  princif^,  that,  i^ieie  there  is 
no  cause  of  action,  the  plaintiff  can  have  no  writ  (q);  and 
the  opinions  of  Prisot,  J.,  and  Littleton,  J.,  are  cited  to  this 
point,  from  the  Year-books.  It  is  observable,  however,  that 
this  principle  would  only  tend  to  shew  that  such  a  plea 
would  be  a  good  plea  in  abatement,  and  does  not  explain 
why  it  should  be  considered  as  a  plea  in  bar.  And,  though 
Prisot,  J.,  in  37  Hen.  6.  24.  a.,  holds  diat  it  would  be  a 
plea  in  bar,  the  opinion  of  Littleton,  J»,  56  Hen.  6.  18.| 
when  examined,  does  not  go  to  that  extent  He  mendy  says 
k  would  be  a  goodplecu  There  seems  reason,  therefore^  to 
doubt  whedier  sadi  plea  should  not  be  taken  (in  confbrmi^ 
with  the  general  principle,  canckssio  Jack  jdadium)^  as  a  plea 
m  abatement  {r).  As  to  the  case  where  die  commencemeot 
is  one  way,  and  the  conclusioti  another, — as,  where  die  plea 
commences  in  bar,  and  concludes  in  abatement,  or  com»> 
mences  in  abatement,  and  concludes  in  bar,  see  2  Saund« 
209.  d.  n.  (1), 


NOTE  (74)*    See  p.  405, 


Lord  Coke  defines  it  dius:  <<  A  d^xurttu^  in  pleadiAg^ 
<<  is  said  to  be,  when  the  second  plea  containeth  matter  not 
^*  pursuant  to  his  form^,  and  which  fortifieth  not  the  same. 


I ».  > 


>■■■ 


(q)  1  Odtty,  44C    S  Saunci  fiosi  c.  n.(l>. 
<r)  Stft  10  Moi.  1 18.    6  Tsaat  5^. 
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"  And  therefore,  it  is  called  decessus,  because  he  departeth  ^^J^. 
"  from  his  former  plea"  (5). 

Mr.  Serjeant  Williams  gives  the  following  definition : — 
^^  A  departure,  in  pleading,  is  said  to  be,  when  a  man  quits 
''  or  departs  from  one  defence,  which  he  has  first  made, 
''  and  has  recourse  to  another: — it  is,  when  his  second  plea 
''  does  not  contain  matter  pursuant  to  his  first  plea,  and 
^  which  does  not  support  and  fortify  it"  (/). 


NOTE  (75).     See  p.  422. 

This  form  of  commencing  the  declaration, — ^eo  vous  mcfn- 
strcj — occurs  in  the  Year-books  passim — and  in  the  Novae 
Narrationes,  which  is  of  the  time  of  Ed.5.,  and  contains  the 
most  ancient  precedents  in  the  Law  French  (u).  The  same 
eonmiencement,  latinized,  occurs  in  Bracton. — Hoc  ostendit 
vobis  (x).  The  form,  of  an  earlier  period,  as  given  by  Glaii- 
viUe,  in  Latin,  ispek^iv)^  &c. 


NOTE  (76).     See  p.  427. 

It  is  said  in  Fleta,  that  the  rule  requiring  the  production 
of  suit,  in  the  declaration,  is  the  subject  of  one  of  the  pro- 
visions of  Magna  Charta.  Ad  hoc  facit  hoc  Statutum  in 
Magna  Charta. — NuUus  liber  homo  ponatur  ad  legem,  nee 
ad  juramentum,  per  simplicem  loquelam,  sine  testibus  fide- 
libus  ad  hoc  ductis  {z), 

(s)  Co.  Ult  3d4.  a.  (x)  Bract  296.  b.  372.  b. 

(I)  2  Satmd.  84.  n.  (1 1).  (y)  Glan.  lib.  2.  c.  1.   3  lib.  4.  c.  6. 

(«)  Se«  «ho  BHttoiH  59.  (k)Flaa,137. 
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NOTE 

(77)(78).  NOTE  (77).     See  p.  429. 

The  practice  of  finding  pledges  to  prosecute,  appears  to 
have  been  an  effective  one,  at  least  as  late  as  the  time  of 
Bracton.— Si  quis,  says  that  author,  plegios  inveniet  de 
prosequendo,  et  non  fuerit  prosecutus,  omnes  erunt  in  mi- 
sericordia,  tarn  plegii,  quam  principales. 

NOTE  (78).     See  p.  429. 

The  order  of  pleading,  has  generally  been  given  in  a  less 
detailed  form  than  that  contained  in  the  text 
According  to  Mr.  Tidd,  it  is  as  follows:— 

1.  To  the  jurisdiction  of  the  court 

ri.  Of  the  plaintiff. 

2.  To  the  person.  |  g.  Of  the  defendant 

3.  To  the  count 

€  1.  To  the  form  of  the  writ 

4.  To  the  writ  |  ^    ^^  ^^  ^^^^^  ^f  ^^  ^^t 

5.  To  the  action  itself;  in  bar  thereof  (a). 

And  it  is  given  in  nearly  the  same  manner,  in  the  Preface 
to  the  Doctriaa  Placitandi,  and  in  Bacon's  Abridgment  (J). 

Lord  Holt  states  it  still  more  generally.—"  The  law  has 
«  prescribed  and  setded  the  order  of  pleading  which  the 
"  party  is  to  pursue — viz.  to  the  jurisdiction  of  the  court — 
to  the  disability  of  the  person — ^to  the  count — to  the  writ 
— and  lastiy,  to  the  action."  (c) 

This  is  almost  in  the  same  terms  with  Lord  Coke. — 

"  First,  in  good  order  of  pleading,  a  man  must  plead  to 


(a)  1  Tidd.  56$.         (b)  Bac.  Ab.  Pleas,  &c.  (A).        (c)  Lord  Ray.  970. 


APFENDIX.3  NOTES.  IxXU 

^^  ihe  jurisdiction  of  the  court. — 2.  To  the  person, — and     NOTE 

**  therein,  first  to  the  person  of  the  plaintiff,  and  then  to        '      ^' 

*•  the  person  of  the  defendant. — 3.  To  the  count — 4.  To 

"  the  writ — 5.  To  tfie  action,  &c.    Which  order  and  form 

*^  of  pleading,  you  shall  read  in  the  ancient  authors,  agree- 

^  able  to  the  law  at  this  day;  and  if  the  defendant  misorder 

^  any  of  these,  he  loseth  the  benefit  of  the  former*'  {d). 


NOTE  (79).     See  p.  432. 

Defendere  was  the  word  most  often  used  in  ancient  times, 
to  express  denial.  Thus  we  find  it  employed  to  deny  the 
genuineness  of  a  deed.  Petrus  venit  et  defendit  cartam^ 
quod  nunquam  facta  fiiit  per  Petrum  de  Goldington,  &c.(^) 


NOTE  (80).     See  p.  432. 

*<  Defence,  in  its  true  legal  sense,  signifies,  not  a  jusdfi- 
<*  cation,  protection,  or  guard,  which  is  now  its  popular 
«<  signification,  but  merely  an  opposing,  or  denial  (firom  the 
<^  French  word  defender),  of  the  truth  or  validity  of  the 
«  complaint  It  is  the  contestatio  litis  of  the  civilians"  {f). 
As  to  the  latter  proposition,  vide  supra,  note  (42),  where 
it  is  shewn,  that  the  contestatio  litis  has  a  difierent  meaning 
in  the  civil  law. 


(i)  Co.  Litt  305.  a.  (/)  3  BI.  Com.  St 6. 

(#)  Plac  Ab.  Vt  Lcic  rot  1 1.  temp.  Joban. 


g 
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NOTE 

(81)  (82). 


NOTE  (81).     See  p.  434. 

With  whatever  object  iBtroduoed,  the  use  of  the  words 
defendk  jus  sUum,  and  defimdit  vim  et  injuriani)  in  the  plea, 
is  coeral  with  the  most  anciait  records;  fbr  we  find  them  in 
the  earliest  specimens  from  the  Placitorum  Abbreviatio,  in 
the  beginnuig  of  the  reign  of  Ric  I.  Rogerus  de  Hineton 
defendit  jus  suum  et  dicit  (g). — Et  Yvo  venit  et  defendit 
jus  suum  et  dicit  (A). — Et  Robertus  venit  et  defendit  vim 
et  injuriam  et  dicit  ( f ). 


NOTE  (8€).     See  p.  435* 

The  rule  by  which  a  plea  in  abatement  is  required  to  give 
the  plaintiff  a  better  writ,'  is  very  ancient;  being  laid  down 
by  Bracton,  in  the  reign  of  Hen.  S.  Thus  he  says,  in 
speaking  of  the  plea  of  non  tenure, — Notandum,  quod  cum 
tenens  semel  talem  exceptionem  proposuerit,  ulterius  con- 
similem  proponere  non  possit,  ne  diutius  protrahatur  n^o- 
tium;  et  tenens  ad  hoc  poterit  coarctari,  quod  ostendat  quis 
in  possessione  extiterit — ^ne  iterum  cadat  breve  per  menda^ 
tium;  et,  etiam  ad  omnes  exceptiones  quoe  fi&ciunt  ad  breve 
prostemendum  {k).  So  Britton  says,  in  speaking  of  the 
same  plea, — Si  le  tenant  die  que  il  ne  tient  mye  Pentier, 
adonques  covient  que  il  die  qui  tient  le  remenaunt     Car 


(g)  Plac.  Ab.  1.  Dorset,  rot.  5.  temp.  6  Ric  1. 
{h)  Pfec.  Ab.  7.  Cantabr.  rot,  26.  temp.  10  Ric.  1. 
(i )  Plac.  Ab.  90  Ebor.  i*6t.  23,  temp.  IsJdhsin, 
(*)  Bract.  431.  b. 
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nous  volons  eiu  ceo  que  iHrefi  se  abatent  par  vice  et  par  er-     NOTE 
rour,  que  le$  tenaunts  infbrm^it  les  pleintifes  ooment  iU       ^ 
purchaserovnt  bone  brefes  (l). 

NOTE  (83).     See  p.  436. 

Thk  prindple,  relative  to  dilatory  {deas»  viz.  that  they 
should  be  pleaded  at  a  preliminary  stage  of  the  suit,  ap- 
pears to  have  been  borrowed  from  the  canon  or  civil  law. — 
Dilatoriae  exceptionesi  si  decUnatoriae  judicii,  ab  initio  et  in 
Utis  ingressuy  proponi  debent;  alioquin,  omissas,  non  repe- 
tuntur;  ut  neque  (juas  contra  judicem,  vel  ejus  incompe- 
tentiam,  proponuntur, — quae  defensionem  praecedere  de- 
bent,  &c.  {m). — Si  quis  advocatus,  inter  exordia  litis  praster- 
wissomdilatoriam  prascriptionem  (i.  e.  exceptionem},  postea 
voluerk  exercerei  et  ab  hujusmodi  opitulatione  submotus, 
nihilominus  perseveret,  aU{ueprapo6tera  defensioni  insdterit, 
unius  librae  anri  condemnatione,  multetur  (n). 

NOTE  (84).     See  p.  437. 

The  rule,  requiring  that  each  pleading  should  be  support- 
ed by  proof,  appears  to  have  extended  equally  to  the  declar- 
adon,  and  to  the  subsequent  pleadivgs ;  for  the  Secta  vi^as 
considered  as  a  species  of  proof  offered  in  support  of  the 
declaration. 

To  establish,  in  a  satisfactory  manner,  the  existence 
of  (his  nife)  several  authorities  shall  here  be  cited.  First, 
in  speaking  of  the  intentio,  or  count,  in  a  writ  of  right, 
Bracton  says, — Item  non  sufficit  quod  petens  intentionem 

(I)  Irft.  c.  as,  (»)  Cod,  Lib.6.  tit,  96.  lu  9. 

(»)  Conr.  JuB.  Canon.  Ub.  3.  tit,  59. 

g2 
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NOTE 

(84). 
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suam  sic  proponat  et  fiindet,  nisi  sic  fiindatam  probctvertt^  et 
dicatur  in  fine  intentionis  fiindatae,  "  et  quod  tale  sit  jus  suum 
ofifert,"  &c.  (o)  Again,  with  respect  to  exceptiones,  or  pleas, 
generally,  he  lays  it  down,  Sicut  ille  qui  dicit,  tenetur  pro- 
bare  actionem, — ita  ille  qui  excipit,  exceptionem, — sive  af- 
firmando,  sive  negando,  dum  tamen  negativa  habeat  in  se, 
aflBrmativam  implicitam  {p).  So  he  says,  that  where  a  tenant 
has  occasion  to  plead  the  grant  of  the  demandant,  ostendere 
debet  tenens  chartam  adprobandam  exceptionem  suanh  quod  si 
non  fecerit,  exceptio  sua  nulloj  et  amittat  sicut  indefensus. 
Si  autem  chartam  forte  exhibere  non  possit,  quia  illam  ad 
manum  non  habuerit,  de  necessitate  erit  ad  patriam  recur- 
rendum  (y).  And  of  exceptiones,  in  general,  he  says,  Sicut 
necesse  est  actionem  proponere,  et  fundare,  et  probare^  ut 
prima  fiu:ie  justa  videatur, — ^ita  oportebit  exceptionem  (r). 
The  reader  may  also  be  referred  to  the  Placitorum  Abbre- 
viatio,  passim ; — ^where  the  pleadings  are  constandy  accom- 
panied with  an  offer  of  some  method  of  proof.  The  latter 
work  contains,  in  particular,  the  following  entries,  which 
afford  strong  confirmation  of  the  same  principle. 

Isabella  de  B.  petit  versus  R.  de  B.,  dimidium,  &c.  ut  jus 
suum  et  hereditatem.  Et  ipse  venit  et  defendit  jus  suum. 
Et  ipsa  nuBam  sectatn  adduxit.  Eat  sine  die  (s). 

Gilbertus  de  Beivill  petit  versus  Willielmum  de  Beivill 
duas  virgatas  terrs  cum  pertinentiis  in  Grunetorp,  quae  eum 
contingunt  de  socagio  quod  fiiit  patris  eorum,  in  eadem  villi. 
Willielmns  defendit  quod  socagium  iUud  nunquam  partitum 
fuit,  nee  debet  partiri.    Et  hoc  offert  defendere^  &c.    Quia 


(o)  Bract  375.  b. 
{p)  Ibid.  307.  b. 
{q)  Ibid.  34.  a. 


(r)  Ilnd.  400.  a.  See  also  815.  b. 

(f)  Plac.  Ab.  6S.  Sufi:  rot.  7.  temp.  lO  Johan. 
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Qitberius  nuUam  probationem  produxit,  consideratum  est 
quod  Willielmus  eat  inde  sine  die,  et  quietus  {t). 

In  an  action  of  assise,  of  novel  disseisin,  we  have  the  fol- 
lowing entry : — Assisa  venit  recognitura  si  Oliverus  filius 
Ranulfi  Haki,  et  Simon  Medicus,  disseisiverunt  Willielmum 
filium  Simonis,  et  Sibillam  uxorem  suam,  injust^  et  sine 
judicio,  de  libero  tenemento  suo  in  Cliftun  infra  assisam. 
Simon  Medicus  dicit,  quod  ipse  disrationavit  illud  tene- 
mentum  versus  OUverum,  in  curia  Domini  Regis,  per  con- 
cordiam  inde  inter  eos  fiictum.  Et  indeprotulit  cir(^aphum 
factum  inter  eos  inde*  Et  Oliverus  venit,  et  idem  testatur;  et 

• 

dicit  quod  disrationavit  terram  illam  per  assisam  mortis 
antecessoris,  versus  matrem  suam  et  firatrem  suum,  et  ipsam 
Sibillam  sororem  suam,  post  obitum  patris  sui;  in  qua 
terra  ipsi  injuste  se  tenuerunt      Et  indeproducit  milites  de 
comitatu,  qtd  eidem  assisa  capiendo  ifiterfuertmt^  et  hi  idem 
testantwr.  Willielmus  et  Sibilla  dicunt  quod  postquam  inde 
Oliverus  disrationavit  illam  terram,  dedit  eis  terram  illam,  et 
homagium  inde  oepit.    Et  indeponunt  se  super  visinetum  (ti). 
The  following  is  an  entry  in  an  assise  of  mortancestor : — 
Assisa  venit  recognitura  si   Willielmus  pater  Jurdani 
saisitus  fiiit  in  dominico  suo  ut  de  feodo,  de  duabus  carucatis 
terrae  cum  pertinentiis  in  Tadestom.  die  qua  obiit;  et  si  obiit 
post  primam  ooronaticmem  Henrici  Regis,  patris  Domini 
Regis;  et  si  prsefittus  Jurdanus  propinquior  haeres  gus  sit; 
quam  terram  Thomas  frater  Willielmi  de  Mare  tenet    Et 
praedictus  Thomas  venit  et  dixit  quod  assisa  inde  fieri  non 
debet,  quia  ipse  Jurdanus  et  frater  ejus  primogenitus  im- 
placitaverunt  ipsum  Thomam  de  ipsa  terra,  per  breve  de 
recto,  ita  quod  per  placitum  illud,  quasdam  particula  de 
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NOTE 

(84). 


(0  Plac  Ab.  temp.  Jobao. 


(ti)PlacAb.  81.  Bed.  rot  4. 
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NOTE  terra  ilia,  eii  remaniit;  et  postea  oqaerunt  pro  «adem  terr& 
(^)'  duas  marcas  argenti  et  iinum  cbazurum.  Bi  hoc  qffert 
probate  adoersus  eum,  prout  Curia  consideraverit  Sed 
nuUam  produsit  prcbationem.  Et  Jurdanus  venit  et  defen- 
dit  quod  ipse  nullum  firatrem  primogenitum  legitime  Da- 
tum habuit  Et  quod  ipse  nunquam  in  curia  ulla,  quietam 
damavit  terram  illam,  nee  inde  duas  marcas  vd  pcK^uniam 
aliquam  inde  cepit  Et  hoc  qffhi  d^endareper  qaendam  Ube- 
rum  homimm  mm.  Et  Thomasniha  quam  d^mskmem  illam 
diait  vel  obhdiij  nee  sectam  quod  ipse  Jurdanus  primogeni^ 
htm  /ratrem  habmt^  pnxbmt,  nee  curiam  aliquam  in  qua 
placitum  esset  inter  eotj  nee  quandojtnis /actus  esset  inter  €0S. 
Consideratum  est  ^lod  ipse  Jurdanus  faabeat  inde  saisinam 

suam  (x). 

These  authorities,  to  which  many  others  of  the  same 
class  might  eawly  be  added,  axe  sufident  to  prove  that  a 
tender  of  evidence  vms,  before  and  at  the  time  when  Brae- 
ton  wrote,  congickred  as  a  necessary  ingredient  in  all  plead- 
ings i^  the  affiroiative  kind.  Soon  after  that  period,  how-* 
ever,  the  process  of  fdeading  began  to  be  conducted  with  a 
flKire  distinct  and  single  view,  to  the  developement  of  the 
particular  question  in  controv^erQr,  or  production  of  the 
issue ;  and  when  so  conducted,  die  offer  of  evideice  in 
suppoit  of  any  allegation,  would  i»tiurally  be  considered 
as  praodature,  till  it  were  ascertained  (bait  such  matter 
came  into  dispute.  The  rule  in  question  appears,  ther^ 
fore,  under  the  influence  of  fliis  cause,  to  have  suffi»^ 
a'silemt  abrogatifon;  yet  vestiges  of  it  to  this  day  retnam,  in 
^e  production  qf  sidtf  and  in  the  formal  verification. 


.^mSmmm^m^i*! 


(f)  Plac  Ab.  20  Hertf.  temp.  Ric.  1. 
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NOTE  (85).     See  p.  4S7« 

Thus  Bracton  lays  it  down  (in  a  passage  cited  in  the  last 
note),  Si  autem  chartam  forte  exhibere  non  possit,  quia 
illam  ad  manum  non  habuerit,  de  necessitate  erit  adpatriam 
recurrendum  {y).     Again,  in  treating  of  the  Exception  that 
the  demandant  was  ^  villein,  he  says,  oportet  quod  tenens 
probet  exceptionem  per  parentes,  quos  statim  habeat  ad  ma^ 
nnm,  si  possit,  &c.     But,  if  the  case  was  that  no  parentes 
could  be  produced  on  either  side,  then  recourse  was  to  be 
bad  to  a  Jurata.    Probat  enim  tenens  excepdonem  perju^ 
ratam;  in  quam  de  necessitate  consentire  oportet,  propter 
defectum  aUerius  probationis ;  quia  si  non  habeat  parentes, 
de.  necessitate  recurritur  ad  juratam — alioquin,  nuUa  erit 
ejcceptio,  quasi  deficiente  probatione,     Eodem  modo  dici  po- 
terit  de  replicatione  querentis  iz).     Again,  this  author  ob- 
serves, Probari  poterit  exceptio  multis  modls,  turn  per  vo- 
ceni  mortuam,  sicut  per  instrumenta,  turn  per  vivam,  sicut 
per  patriam  et  inquisitiones,  &c.  (a)     And  in  another  place, 
he  speaks  of  probatio  per  instrumenta — quae  quidem  si  non 
fuerint  recognita,  fides  eorum  mvltipUciter  j^robari  poterit, 
vel  per  ooUadonem  signorum,  vd  per  testes,  velperjMz- 
iriawh  et  aliis  multis  modis,  &c  (b) 

NOTE  (86).    See  p.  488. 

Pre^f  &C.  was  the  co^^stant  forHi»  in  the  viva  voce  plead- 
mg,  of  o^i^g  to  prove  by  jury  i  a^  appears  in  aUnost  every 
|)age  of  the  Year-boojks.. 

Spmefimes  the  presto  ojt  prest,  ^c^  is  moce  fuljy  given, 
thus — prest  iaverrer^ — that  is,  ready  to  prooe^  Q^  to  VfST\fy. 

(y)  Bract.  84.  a.  («)  ibid.  460.  b. 

(s)  Ibid.  S16.  a.  (6)  ^.  ^S.  ^  ct  :|dde  2S9.  b.  290.  a. 


NOTE 

(85)  (86). 
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NOTE 

(87). 


NOTE  (87).     See  p.  442. 

The  following  examples  (which,  independently  of  the 
view  in  which  they  are  adduced,  are  curious,  and  deserve 
attention)  will  illustrate  the  original  meaning  and  object  of 
the  Profert;  and,  as  the  author  conceives,  fidly  support  him 
in  the  new  view  he  has  ventured  to  take  on  this  subject 

In  the  first  of  them,  it  will  be  observed,  the  plaintiff  offers 
proofi,  both  by  deeds  and  by  the  Roll  of  Winton,  and  the 
de&ndant  also  refers  to  deeds  in  support  of  his  plea. 

Abbas  Sampson  queritur  quod  Osbertus  de  Weckesham, 
miles  episo^i  Eliensis,  injust^  levavit  furcas,  et  suspendiam 
fecit,  in  manerio  de  Hecham  infra  libertatem  Scti  Edmundi; 
et  contra  libertatem  quam  habuit  beatus  Edmundus  a  tem- 
pore Regis  Edwardi,  et  ex  ejusdem  Regis  dono.  Et  inde 
prattdit  cartas  diversorum  Regum,  &c.  Et  pntterea  ponit 
se  inde  super  RohJum  WinUm^  &c.  Osbertus  venit  et  trahit 
inde  Episcopum  Eliensem  ad  warrentum.  Episcopus  venit 
et  warrantizat  illud  suspendium  quod  et  de  jure  fiurtum  fuit, 
ut  dicit,  quia  libertatem  habuit  et  habet  Sancta  Ethildreda 
a  tempore  Edgari  Regis,  qui  universas  libertates  dedit  ecde- 
siae  Sanctffi  Ethildredce,  cum  suspendii  libertate,  8cc  ProtuUt 
etiam  cartam  et  confirmationem  Regis  Edwardi,  qui  confir- 
mavit  libertates  omnes  ita  datas  Sanctae  Ethildredse  tam  in 
manerio  de  Hecham,  cujus  membrum  est  Weckesham,  et 
impertinentiis  omnibus,  quam  in  aliis  maneriis,  sine  omne 
exceptione,  &c.,  sicut  Rex  Edgarus  eis  concesserat  Prohdit 
etiam  cartas  Regum  Willielmi  Conquestoris,  Henrici  avi,  et 
aliorum,  &c  (c) 


(c)  Plac  Ab.  SS  Sttffolc  rot.  7. 


APPENDIX.]  NOTES. 

In  the  next  example,  the  plaintiff  ofiers  a  deed  with  the     NOTE 
subscribing  witnesses, — or  the  grand  assise^ — as  aUemative     ^    '' 
modes  of  proof. 

Johannes  de  Crioill,  et  Johanna  uxor  ejus,  petunt  versus 
Petrum  de  Ooldington,  terram  de  Winchinton  tenendam  et 
habendam,  sicut  illam  quae  datafiiit  eidem  Johanni,  in  libe- 
rum  maritagium,  ex  dono  Petri  de  Croldington  et  Evee  uxoris 
sua^  et  unde  Willielmus  pater  ejus  et  Johanna  uxor  ejus 
seisiti  fiierunt  tempore  Henrici  Regis  patris,  et  ipse  Johan- 
na Crioill  postea,  capiendo  inde  expleciaad  valenciam  XX 
solidorum,  &C.  Et  inde  j^ro/ufertm/cor/am  Petri  deGolding- 
ton,  et  Evae  uxoris  suae,  donationem  testantem.  Petrus  venit 
et  defendit  jus,  &c,  et  dicit  quod  terra  ilia  de  Winchinton 
fuit  maritagium  Evae  matris  suae,  et  eidem  descendit  tanquam 
recto  heredi,  et  ofiert  defendere  jus  et  donationem  cartae,  &c. 
Et  praeterea  ponit  se  in  magnam  assisam  Domini  Regis,  &c. 
Ipsa  e  contra  dicit  quod  ponit  se  in  nutgnam  assisam^  si  suffix 
cere  ei  non  potest  carta  Petri  patris  sui  et  Evae  matris  suae, 
(quae  testatur  quod  si  non  possint  ei  terram  illam  warrantizare 
excambium  ei  iacient  ad  valenciam  in  Stokes  vel  in  Cotes), 
et  viva  voces  testium  carte^  &a  {d) 

The  following  passage  of  Bracton,  already  dted  for  other 
purposes,  in  previous  notes,  seems  decisively  to  confirm  the 
same  view  of  the  ori^al  meaning  of  the  Profert 

Ostendere  debet  tenens  chartam  adprobandam  exceptionem 
suam ;  quod  si  non  fecerit,  exceptio  sua  nulla,  et  amittat  sicut 
indefensus.  Si  autem  chartam  forte  exhibere  non  possity  quia 
illam  ad  manum  non  faabuerit,  de  necessitate  erit  adpatriam 
recurrendum*  Et  eodem  modo  si  casum  allegaverit,  etca^ 
sum  probaverit  (e). 


(<Q  Vide  PUc.  Ab.  63  Ldc  rot  19.  (e)  Bract  34.  a. 


xc  NOTES.  [app$:npix. 

NOTE  On  this  subject^  It  is  not  undeserving  of  remark,  that, 
^^^'  though  in  the  King's  Bench,  the  Profert  is  made  in  the  body 
of  the  declaration,  yet,  in  the  Common  Pleas,  its  proper 
place  is  at  the  conclusion;  a  position  that  entirely  corresponds 
with  the  idea  that  it  is  derived  from  the  dd  rule  of  law  in 
question;  under  whichf  it  was  the  practice  to  make  the  o&r 
of  proof,  at  the  conclusion  ol  the  pleading; — as  appears  by 
the  examples  eited  in  this  note,  and  by  a  great  variety  of 
entries  in  the  Placitorum  Abhr^viatio* 
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Tke  Arabic  numerals  refer  to  the  body  of  the  worfe^^the  JZoman,  to  the  Appendix. 

Abatement, 

pleas  in,  65. 70. 163. 239. 394,  395.  398.  xxvi— xxvu.  Ixxvi. 
must  give  a  better  writ  or  bill,  240  (z).  435. 
ABSQUE  HOC,  188.  202.  251.  Ivii.    (Vide  Special  Traverse.) 
ACTIO  NON,  394. 
ACTIONS, 

division  of,  3. 

local  and  transitory,  306. 
ACTS  of  PARLIAMENT  (Vide  Statute). 
AFFIRMATIVE, 

Two  affirmatives  make  a  bad  issue,  385. 
AGGRAVATION, 

matter  of,  257- 
ALTERNATIVE, 

pleading  in  the,  bad,  388. 
AMBIGUITY,  379—383. 
AMENDMENT,  97- 

sUtntes  of,  117*  142. 168.  xxxvi. 
APPEARANCE,  2a  32.  m.  ix.  xx. 
ARGUMENTATIVENESS,  384.  414.  202. 
ASSAULT  and  BATTERY, 

original  wrh  of  trespass  for,  14. 

dffdarstion  for,  43. 


XCU  INDEX. 

ASSUMPSIT, 

where  it  lies,  16. 

original  writ  of,  17* 

declaration  in,  47* 

general  issue  in,  176.  179. 
ATTACHMENT  of  PRIVILEGE,  58. 
ATTAINT, 

writ  of,  xzzT. 
ATTORNEY, 

suing  and  defending  by,  28.  32.  ix.  zz. 
AUTHORITY, 

must  be  shown  in  pleading,  340. 
AVOWRY,  218  (o). 
BAIL, 

filing  common,  57. 
BAR, 

pleas  in,  70.  394.  zzviii. 

trial  at,  106. 
BARRISTER,  29.  ix.  zi. 

BILL, 

proceeding  by,  4.  51.  300. 
form  of  declaration  by,  57* 
of  Middlesex,  54 
BILL  of  EXCEPTIONS,  111. 
CAPIAS, 

of  privilege,  59. 
CAPIAS  ad  RESPONDENDUM,  25. 
CASSETUR  BREVE,  128. 131. 
CERTAINTY, 

of  issue,  152.  297-  Ixxii. 
of  pleadings, 
pleadings  must  have  certainty  of  place,  297*  (Vide  Venue.) 

of  time,  311. 
pleadings  must  specify  quality,  quantity,  and  value,  314. 

names  of  persons,  319. 
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CERTAINTY, 

pleadings  must  shew  title,  321. 

authority,  S40. 
whatever  is  alleged  in  pleading,  must  be  allied  with  cer- 
tainty, a42. 
rules  tending  to  limit  and  restrain  the  d^ree  of  certainty, 

348-^77. 
certainty  to  a  common  intent,  sufficient,  380. 
CERTIFICATE, 

trial  by,  122.  25a 
COGNIZANCE,  218  (o). 
COLOUR,  220.  415.  lyiii. 

express,  225. 

rules  relating  to,  231. 
COMMENCEMENTS  of  PLEADINGS,  392-403.  bam. 
CONCLUSIONS  of  PLEADINGS,  392—403.  kxvL  Ixxvii. 
CONFESSION  and  AVOIDANCE, 

pleadings  in,  71>  72. 181. 184.  219. 
must  fpye  colour,  220. 
CONTINUANCES,  31.  81. 116. 
COSTS,  131.  170. 
COUNT,  36.  Ixv. 
COUNTERPLEA,  94. 
COUNTRY, 

conclusion  to  the,  205.  247-  436. 
COUNTS, 

several,  279. 
CX)URTS,  4. 
CO\1SNANT, 

where  it  lies,  13. 

original  writ  of,  13. 

declaration  in,  41. 

general  issue  in,  174. 176* 
CURIA  ADVISARE  VULT,  100  (t). 
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DAMAGES, 

laying,  in  declaration,  436. 

actions  sounding  in,  126, 127* 
DEBT, 

where  it  lies,  12. 

criginal  writ  of,  12. 

declaration  in,  40. 

general  issne  in,  173,  174.  176, 177- 
DECLARATION,  36. 

original  writ  to  be  recited  in, -420. 

to  be  conformable  to  original  writ,  423. 

to  lay  damages,  and  all^e  production  of  suit,  426,  ^ 

ancient  form  of  commencing,  Ixxix. 
DEEDS, 

to  be  {beaded  according  to  legal  effect,  389. 

where  profert  of,  necessary,  439. 
DEFENCE,  430,  434. 
DE  INJURIA,  186.276.383.      • 

absque  residuo  causs,  276. 
DEMURRER,  61,  62.  73.  75.  80.  94.  xxiv. 

joinder  in,  74.  266. 

general,  159. 

special,  159.  161.  liii. 

admits  facts  well  pleaded,  161. 

court  considers  the  whole  record  upon,  162. 

effect  of  pleading  over  without  demurrer,  164—168. 

where  adviseable  or  not,  168.  170. 

upon  demurrer,  not  allowed,  256. 

book,  95. 

to  evidence,  112. 
DENIAL,  202.  208. 
DEPARTURE,  405.  Ixxviii. 
DETINUE, 

where  it  lies,  13. 
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DETINUE, 

original  writ  of,*  14. 

declaration  in,  43. 

general  iasue  in,  174. 178. 
DILATORY  PLEAS,  m.  239.  295.  xxvi— xxvii. 

must  be  pleaded  at  a  preliminary  stage,  436. 
DISCHARGE, 

pleas  in,  219. 
DISCONTINUANCE,  233. 
DISTRINGAS  JURATORES, 

writ  of,  105. 135. 
DOWER, 

where  it  lies,  10. 

original  writ  of,  11. 

count  in,  38. 

no  general  issue  in,  173. 
DUPLICITY,  264—297.  Ixi— Ixii. 

rules  with  respect  to,  271—279.  296. 
EJECTMENT,  22.  45.  vii. 

declaration  in,  46. 
ERROR, 

writ  of.  111.  117. 138. 141,  142. 
ESTOPPEL,  199.  239.  241.  340.  357-  399. 
EVIDENCE, 

matters  of,  not  to  be  stated  in  pleading,  348. 
EXCHEQUER,  53-  59. 
EXCUSE, 

pleas  in,  219. 
EXECUTION,  137. 
FICTIONS, 

in  pleading,  445. 
FINE,  6.  26. 
FORMEDON, 

where  it  lies,  10. 


XCVl  INDEX. 

FORMEDON, 

original  writ  of,  10. 

count  in,  37- 

general  issue  in,  173.  176. 
GENERAL  ISSUE,  172—186.  277-  liv- 

plea  amounting  to,  to  be  so  pleade4»  412. 
GRAND  ASSISE, 

trial  by,  121.  248.  xxxriii. 
HUNDREDORS,  303, 303.  Ixvii, 
JEOFAILS, 

statutes  of,  117- 142. 168.  xxxv. 
IMPARLANCE,  90. 
INCIPITUR,  99  (^). 
INDEBITATUS  ASSUMPSIT,  318  (/). 
INDUCEMENT, 

matter  of,  257* 
INQUIRY, 

writ  of,  127. 
INSPECTION, 

trial  by,  123.  250. 
ISSUE,  30.  73. 102. 125. 145—155.  253.  xv.  xxx.  xlvi.  xlix. 

entry  of,  93.  98. 

tender  of,  73.  171- 

roU,*98. 

in  fact,  30.  73. 

in  law,  30.  74.  201. 

must  be  tendered  upon  traverse,  247- 

when  well  tendered,  must  be  accepted,  263. 
ISSUES, 

several,  284.291. 

special,  185. 
JUDGMENT,  115. 125. 128. 132. 

non  obstante  veredicto,  118. 

roU,  133. 


INDEX.  XCvii 

JUDGMENT, 

interlocutory,  127* 

final,  Und. 

entry  of,  134—137. 

prayer  of,  in  conclusion  of  pleadings,  393.  397*  401.  Ixxrii. 

arrest  of,  117* 
JOINDER, 

of  different  causes  of  action,  in  same  suit,  279.  bnr. 

in  issue,  ^6.  253—256. 

in  demurrer,  74.  256. 
JURISDICTION, 

pleas  to  the,  63.  393.  395.  xxv. 
JURY, 

trial  by,  103. 153.  255.  297*  302.  xxxvi.  li. 
JUSTIFICATION, 

pleas  in,  219. 
LATITAT,  64. 
LAW, 

matter  of,  not  traversable,  215. 

not  the  proper  subject  of  protestation,  238. 
not  to  be  alleged  in  pleading;  351. 
LIBEL, 

declaration  for,  49. 
LIBERUM  TENEMENTUM, 

plea  of,  334. 
MATERIALITY  of  ISSUE,  150.  256—264. 
MERCY,  131, 132. 134. 
MISE, 

the,  121.  24a  Ixi. 
MISNOMER,  320. 
MODO  et  FORMA,  214. 
MONEY  COUNTS,  287- 
NAMES, 

of  persons,  to  be  specified  in  pleading,  319. 

h 


XCVIU  INDEX- 

NEGATIVE  PREGNANT,  381-384.  Ixxiii. 
NEGATIVE, 

two  negatives  make  a  bad  issue,  387* 
NEW  ASSIGNMENT,  241—246. 
NEW  TRIAL,  110. 115. 
NIL  CAPIAT  PER  BREVE, 

judgment  of,  128. 
NIL  DEBET,  174. 177-  250. 
NIL  DIGIT, 

judgment  by,  130. 
NISI  PRIUS,  104.  xxxiv. 
NON  ASSUMPSIT,  175. 179. 
NON  CEPIT,  175.  183. 
NON  DAMNIFICATUS, 

plea  of,  364,365. 
NON  DETINET,  174.  178. 
NON  EST  FACTUM,  173,  174. 176.  387-  Ixxir. 
NON  PROS, 

judgment  of,  130. 
NONSUIT, 

judgment  of,  131.  313.  (m) 
NOT  GUILTY,  174, 175. 178. 182.  278. 
ONERARI  NON,  400. 
ORDER  OF  PLEADING,  429.  Ixxx. 
ORIGINAL  WRIT,  5—8.  23,  24,  25—27-  ii— vii,  viii. 
examples  of  its  form  in  different  actions,  9 — ^20. 
oyer  of,  69. 

should  be  recited  in  declaration,  420 — 422. 
declaration  must  conform  to,  423—425. 
OYER,  69.  86-^.  94.  370. 
PAPER-BOOK,  95. 
PAROL  DEMURRER,  64.  xxvi. 
PERFORMANCE, 

manner  of  pleading^  in  actions  of  debt  on  bond,  362. 


INDEX.  XCix 

PERSON, 

plea  to  the,  65.  394.  xxvii. 
PLACB, 

certainty  of  (Vide  Venue). 
PLEA,  62. 

derivation  and  different  meanings  of  term,  i.  xxix. 
PLEAD, 

different  meanings  and  derivation  of  term,  62.  i.  xziv.  xxix. 
PLEADER,  29.  xL 

special,  36. 
PLEADINO, 

derivation  of  term,  i. 

system  of,  2. 
whence  derived,  xxii.  Ixvi. 

when  and  how  formed,  144.  xliii. 
objects  of,  145— J66. 
oral,  89.  147.  x. 
on  paper,  33,  34. 
manner  of,  in  general,  60 — 81. 
over;  sometimes  aids  &alts,  165. 
PLEADINOS,  29.  33. 170.  219.  232.  xxi. 

must  answer  the  whole  adversely  allied,  232. 
confess  all  traversable  fitcts  not  traversed,  234.  Ix. 
must  not  be  double,  264. 

must  be  certain,  297-  311.  314.  319.  340.  342.  348. 
need  not  state  matters  of  evidence,  348. 

nor,  what  the  courts  notice  ex  officio,  351. 
nor,  what  should  come  from  the  other  side, 

354. 
nor,  circumstances  necessarily  implied,  357* 
nor,  what  the  law  presumes,  358. 
nor  matters  tending  to  prolixity,  359. 
general  mode  of  pleading  allowed,  where  allegation  on  other 
side,  will  reduce  to  certainty,  362. 

h2 
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PLEADINGS, 

need  not  state  more  than  the  ease  conveniently  admits,  370* 
need  not  be  so  particular  where  facts  lie  more  in  knordedge 

of  opposite  party,  372. 
need  not  be  so  particular  in  matter  of  inducement  or  aggra- 
vation, 374. 
manner  of  allegation  in,  not  altered  by  statute,  when,  375. 
not  It*  be  inseasiUe,  nor  repugnant,  378. 

nor  ambiguous,  379. 
nor  argumentative,  384. 
nor  in  the  alternative,  386. 
must  be  positive;  not  by  way  of  recital,  388. 
must  plead  things  according  to  their  l^al  effect,  889. 
should  observe  known  forms,  391. 
must  have  proper  conmieaeements  and  condusioiis,  392. 
bad  in  part,  bad  altogether,  403. 
there  must  be  no  departure  in,  405. 
surplusage  in,  to  be  avoided,  417* 

affirmative,  which  do  not  oondude  to  the  country,  must  con- 
clude with  a  verification,  436. 
should  make  pro£ert,  499. 
must  be  pivperly  intitled,  442. 
ought  to  be  true,  444. 

(Vide  Traverse,  and  Confession  and  Avoidance.) 
PLEAS, 

division  of,  63.  xxv. 
crder  oi,  429.  bua. 
PLEDGES, 

production  of,  428.  Ixxx. 
POSSESSION, 

title  of,  how  alleged  in  pleading,  321—326. 
POSTEA,  109. 136. 
PRECIPE,  96. 285. 
PRECLUDI  NON,  396. 
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PRIVILEGE, 

attachment  and  capias  of,  58,  59. 
PROCESS, 

writs  of,  24. 
PROPERT,  86.  88.  439.  Ixwmfi. 
PROLIXITY, 

roles  to  prevent,  406—^201 
PROMISE, 

express,  or  implied,  16. 180. 
PROTESTATION,  235— 23a 
PUIS  DARREI6N  CONTINUANCE,  81-  3»ft 
QUALITY  and  QUANTITY, 

to  be  specified  in  pleading,  314. 
QUARE  CLAUSUM  FREGIT, 

writ  of  trespass,  15. 

declaration  in,  44. 
QUARE  IMPEDIT,  » 

where  it  lies,  11. 

writ  of,  11. 

declaration  in,  38. 

general  issne  in,  173. 176.  lir. 
QUO  MINUS,  59.- 
QUOD  BREVE  CASSETUR, 

judgmentof,  128. 131. 
QUOD  RECUPERET, 

judgment  of,  126. 
REBUTTER,  77- 
RECORD,  31.  9a  105. 133. 140.  xri— zz.  m. 

trial  by,  122. 

oonrt  examines  the  whole,  befixre  gi¥ii^  jodgaient, 
RECORDER,  xrii. 
REGISTER  of  WRITS,  7- 
REJOINDER,  77. 79. 
REPLEADER,  119. 150. 


CU  INDEX. 

REPLEVIN,  20. 218  (o).  325.  342. 

where  it  lies,  20. 
*    declaration  in,  50. 

general  issue  in,  175. 183. 
REPLICATION,  77, 78, 79. 293. 
REPUGNANCY  in  PLEADING,  378. 
RESPONDEAT  OUSTER,  126.  429. 
RETURN  DAY, 

what,  24. 
RIGHT,  WRIT  of, 

where  it  lies,  9. 

count  on  a,  37-  391.  428. 

no  general  issue  in,  173. 

form  of  the  mise  in,  248. 

trial  in,  121. 
SEVERAL  COUNTS,  279-388. 
SEVERAL  ISSUES,  284.  291. 
SEVERAL  PLEAS,  28a 
SEVERANCE,  IN  PLEADING,  270. 
SHAM  PLEADING,  445. 
SIMILITER,  76.  254. 
SINGLENESS  of  ISSUE,  150.  264-297* 
SON  ASSAULT  DEMESNE,  1 86. 
SPECIAL  CASE,  114. 
SPECIAL  ISSUES,  185. 
SPECIAL  PLEAS,  185. 
SPECIAL  TRAVERSE,  188—213.  251.  386.  Iv. 

instances  of,  190. 194. 197.  240. 

design  of,  and  why  used,  199 — ^204. 

where  now  adopted,  204 — 207* 

rules  relating  to,  208 — ^213. 
STATUTE, 

where  it  makes  no  alteration  in  form  of  pleading,  332.  375. 

public,  need  not  be  stated,  in  pleading,  352. 
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STATUTE, 

of  wills,  354. 

of  i&aads,  376. 
SUIT, 

production  of,  427.  hixix. 
SURPLUSAGE, 

to  be  avoided,  417. 

but  not  ground  for  demurrer,  419. 
SURREBUTTER,  77. 

SURREJOINDER,  77. 
SUSPENSION, 

plea  in,  64.  39a  395.  xxvi. 
TENDER  of  ISSUE,  247—253. 
TIME, 

certainty  of,  311—514.  Ixx. 
TITLE, 

to  be  allied  in  pleading,  321. 

manner  of  allying,  and  rules  relating  thereto,  321—340. 
of  court  and  term,  442. 
TRAVERSE,  7I.  170.  xxviii. 

different  lands  of,  I7I,  172. 186. 188. 
upon  a  traverte,  bad,  210. 
denies  modo  et  formA,  213. 
not  to  be  on  matter  of  law,  215. 

nor,  on  matter  not  alleged,  216. 

unless  necessarily  implied,  218. 
issue  must  be  tendered  upon  a,  247. 

except  where  new  maUer  introduced,  251. 
not  to  be  on  matter  immaterial,  256. 

but  may  be  on  anif  material  allegation,  258. 
not  to  be  too  large,  259. 

but,  generally,  party  may  traverse  title,  as  laid,  261. 
not  to  be  too  narrow,  259.  263. 
formal,  or  special  (Vide  Special  Traverse). 
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TRESPASS, 

where  it  lies^  14. 

original  writ  of,  14^  15. 

declaration  in^  43^  44. 

general  issue  in>  174.  178* 
TRESPASS  UPON  THE  CASE, 

where  it  lies,  15. 

original  writ  of,  15—20. 

dedaraidon  in,  47-^50. 

general  issue  in,  175. 182. 

TRIAL, 

origin  of  word,  xxxiii. 

different  modes  of,  102.  121—125.  14ft.  xL 

by  jury,  103.  xxxvi. 

by  the  grand  assise,  121. 

by  the  record,  122. 

by  certificate,  ibid. 

fay  wilBMses,  123. 

by  inspection,  ibid, 

by  wager  of  law,  124. 

at  nisi  prius,  104.  xxxiv. 

new,  115. 
TROVER,  17, 18.  48. 
TRUTH, 

of  pleadings,  444. 
VALUE, 

to  be  specified  in  pleadings,  314*  316.  319. 
VARIANCE,  107. 213.  339. 
VENIRE  FACIAS,  108. 

ancient  and  modem  form  of,  153-4.  255  {h)  298.  302. 
304.  xxxiv. 

ad  respondendum,  59. 

de  novo,  120. 
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PRINCIPLES  OF  PLEADING! 

SfC.  <§x.  <§r. 


In  the  course  of  administering  justice  between  liti- 
gating parties,  there  are  two  successive  objects, — 4x> 
ascertain  the  subject  for  decision,  and  to  decide. 
It  is  evident  that,  towards  the  attainment  of  the 
first  of  these  results,  there  is,  in  a  general  point  of 
view,  only  one  satisfactory  mode  of  proceeding; 
and  that  this  consists  in  making  each  of  the  parties 
state  his  own  case,  and  collecting,  from  the  oppo- 
sition of  their  statements,  the  points  of  the  legal 
controversy.  Thus  far,  therefore,  the  course  of 
every  system  of  judicature  is  the  same.  It  is  com- 
mon to  them  all,  to  require,  on  behalf  of  each  con- 
tending party,  before  the  decision  of  the  cause,  a 
statement  of  his  case.  But,  from  this  point,  the 
coincidence  between  them,  naturally  ceases.  In 
the  style  of  the  contending  statements  (called  in 
forensic  language,  the  pleadings)^  the  principles  on 
which  they  are  framed,  the  manner  in  which  they 
govern  or  affect  the  subsequent  course  of  the  cause, 
and  the  degree  of  attention  paid  to  their  construc- 
tion, the  practices  of  different  tribunals  essentially 
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differ.  The  present  disquisition  relates  only  to  that 
peculiar  system  of  statement  established  in  the  com* 
mon  law  of  England. 

This  system,  known  by  the  name  of  Plead- 
ing(a),  of  remote  antiquity  in  its  origin,  has  been 
gradually  moulded  into  its  present  form,  by  the 
wisdom  of  successive  ages.  Its  great  and  extensive 
importance  in  legal  practice,  has  long  recommend- 
ed it  to  the  early  and  assiduous  attention  of  every 
professional  student.  Nor  is  this  its  only  claim  to 
notice ;  for,  when  properly  understood  and  appre- 
ciated, it  appears  to  be  an  instrument  so  well  adapt- 
ed to  the  ends  of  distributive  justice,  so  simple  and 
striking  in  its  fundamental  principles,  so  ingenious 
and  elaborate  in  its  details,  as  fairly  to  be  entitled 
to  the  character  of  a  fine  juridical  invention. 

It  is  proposed,  in  this  work,  to  collect  and  or* 
range  the  principal  rules  of  Pleading,  and  to  ejplain 
their  scope  and  tendency  as  parts  of  an  entire  system. 
But,  for  the  sake  of  greater  clearness  and  compre- 
hensiveness of  view,  it  will  be  necessary,  first,  to 
give  some  idea  of  the  general  form  and  manner  of 
pleading,  and  of  its  connexion  with  other  parts  of 
the  suit.  The  following  chapter  shaD,  therefore, 
be  devoted  to  a  summary  and  connected  account  of 

the  whole  proceedings  in  an  action. 

1^—  III  II  ^-»-^— ^-^— ^  III 

(a)  See  Appendix^  notb  (1). 


CHAPTER  I. 

OF  THE  PROCEEDINGS  IN  AN  ACTION,  FROM  ITS 
COMMENGEMENT  TO  ITS  TERMINATION. 

Actions  are  divided  intoreal^personaly  and  mired(a).  Of  the  di- 
Iteal  actions  are  those  brought  for  specific  reco-  IcUoni! 
very  of  lands,  tenements,  or  hereditaments  ;  jper- 
sonaly  are  those  brought  for  specific  recovery  of 
goods  and  chattels, — or  for  damages,  or  other  re- 
dress, for  breach  of  contract,  or  other  injuries,  of 
whatever  description,  the  specific  recovery  of  lands, 
tenements,  and  hereditaments,  only  excepted. 
Miaed  actions  are  such  as  appertain,  in  some  degree, 
to  both  the  former  classes,  and  therefore  are  pro- 
perly reducible  to  neitiier  of  them,  being  brought 
both  for  specific  recovery  of  lands,  tenements,  or 
hereditaments,  and  for  damages  for  injury  sus- 
tsuned  in  reqpect  of  such  property.  Again,  in  real 
actions,  there  is  a  division  between  those  founded 
on  the  possessiofij  and  those  founded  on  the  abso- 
lute property  or  right  (b). 

There  are  three  Superior  courts  of  the  common  or  the 
law,  in  each  of  which  actions  may  be  brought  superior 
These  are  the  King's  Bench,  the  Common  Pleas,  ^^on,  in" 

(a)  Braot.  101.  b.    3  Bl.  Com.  117. 

(6)  Eanim  ^ase  snnt  in  rem,  quedam  prodit«  sont  super  ip^ 
pOiuuUme,  et  qaaedam  yuper  ipsa  proprieiate;  est  enim  jpos'^ 
sessio  rei,  et  proprietas.    Bract.  103.  a. 
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which  ac-  and  the  Exchequer,— each  consisting,  at  present, 

be  iiisi 
tuted, 


he  hwu-^    of  four  judgcs.     The  original  distribution  of  busi- 


ness among  them,  upon  their  first  establishment, 
was  as  follows :  the  cognizance  of  crime,  and  of 
such  matters  of  litigation  in  general,  as  directly 
concerned  the  crown  (those  relating  to  the  revenue 
excepted)  was  exclusively  appropriate  to  the  Court 
of  King's  Bench ;  civil  suits  between  subject  and 
subject  (called  communia  placita)  to  the  Common 
Pleas ;  and  matters  relating  to  the  royal  revenue, 
to  the  Exchequer  (c).  In  course  of  time,  consider- 
able violations  of  this  arrangement  took  place,  usur- 
pation on  the  province  of  the  Common  Pleas  being 
made  by  each  of  the  other  courts.  Of  these 
changes  the  general  result  is  as  follows.  The 
King's  Bench  has  now  jurisdiction  not  only  in 
those  matters  which  belonged  to  it  by  its  original 
constitution,  but  in  all  personal  actions  whatever. 
The  case  is  the  same  with  the  Exchequer;  but 
both  these  courts  are  still  excluded  from  the  cog- 
nizance of  actions  real  and  mia^ed(d).  The  Common 
Pleas  retains  its  original  province,  and  therefore 
entertains  all  actions  whatever  between  subject  and 
subject,  whether  of  the  real,  mixed,  or  personal 
class. 

An  action  is  commenced  in  the  King's  Bench  or 
Common  Pleas,  either  by  original  writ  or  by  UU; 

(c)  Introd.  to  Sellon's  Pract.,  Sect.  XXIV.    3  Bl.  Com.  44. 

(rf)  Hales'  Disc,  of  the  K.  B.  and  C.  P.  (in  Harg.  Law  Tracts) 
Ch.  IV.  With  respect,  however,  to  the  K.  B.  this  author  ex- 
cepts the  following  mixed  actions:  Assize,  EJ€ctioJirmcB,dsA  Ejeo 
tio  custodue. 
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in  the  Exchequer,  by  bill  only.  Of  these  methods 
of  proceeding,  the  former  is  the  regular  and  an- 
cient one;  and  the  latter  is  in  the  nature  of  an 
exception  to  it.  The  proceeding  by  original  writ 
consequently  claims  the  first  notice. 

An  original  writ  (breve  originale),  is  a  manda-  of  original 
tory  letter  issuing  out  of  the  Court  of  Chancery,  ^rms  of 
under  the  great  seal,  and,  in  the  King's  name,  di-  **^*'®"' 
rected  to  the  sheriff  of  the  county  where  the  injury 
is  alleged  to  have  been  committed,  containing  a 
summary  statement  of  the  cause  of  complaint,  and 
requiring  him,  in  most  cases,  to  command  the  de« 
fendant(e)  to  satisfy  the  claim ;  and,  on  his  failure  to 
comply,  then  to  summon  him  to  appear  in  one  of 
the  Superior  courts  of  common  law,  there  to  ac- 
count for  his  non-compliance.     In  some   cases, 
however,  it  omits  the  former  alternative,  and  re- 
quires the  sheriff  simply  to  enforce  the  appearance. 

One  object  of  the  original  writ  therefore,  is,  to 
compel  the  appearance  of  the  defendant  in  court ; 
but  it  is  also  necessary,  as  authority  for  the  institti- 
tion  qf  the  suit;  for  it  is  a  principle  (subject  only 
to  the  exception  introduced  by  the  practice  of  pro- 
ceding  by  biU)^  that  no  action  can  be  maintained 
in  any  Superior  court,  without  the  sanction  of  the 

(jt)  It  may  be  observed  here^  that  in  a  personal  action^  the  par- 
ties are  called  plaintiff  aad  defendant;  in  a  real  action^  more  pro- 
perly demandant  and  tenant.  The  former  terms,  however,  are 
applicable  in  actions  of  every  description,  and  are  those  commonly 
emph>yed  when  a  suit  is  mentioned  generally,  without  reference 
to  its  particular  nature. 
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king^s  original  writ :  the  effect  of  which  is,  to  give 
cognizance  of  the  cause,  to  the  court  in  which  it 
directs  the  defendant  to  appear  (y*).  To  sue  out  an 
original  writ,  is,  consequently,  the  first  step  taken 
in  the  suit.  It  is  the  business  of  the  plaintiff  to 
sue  it  out,  and  he  obtains  it,  as  a  matter  of  course ; 
upon  pajrment  however  to  the  king,  of  a  fine  pro- 
portionate to  the  amount  of  the  demand  in  the 
action. 

The  original  writs  differ  from  each  other  in  their 
tenor,  according  to  the  nature  of  the  plaintiff's 
complaint,  and  are  conceived  in  fixed  and  certain 
forms*  Many  of  these  forms  are  of  a  remote  and 
undefined  antiquity,  but  others  are  of  later  origin, 
and  their  history  is  as  follows.  The  most  ancient 
writs  had  provided  for  the  most  obvious  kinds  of 
wrong  $  but  in  the  progress  of  society,  cases  of  in- 
jury  arose,  new  in  their  circumstances,  so  as  not  to 
be  reached  by  any  of  the  writs  then  known  in 
practice,  and  it  seems  that  either  the  clerks  of  the 
Chancery  (whose  duty  it  was  to  prepare  the  origi* 
nal  writ  for  the  suitor)  had  no  authority  to  devise 
new  forms  to  meet  the  exigency  of  such  new  cases, 
or  their  authority  was  doubtful,  or  they  were  re- 
miss in  its  exercise  (^).  Therefore  by  the  Statute 
Westminster  2,  13  Ed.  I.  c.  24,  it  was  provided, 
"  That  as  often  as  it  shall  happen  \vl  tlie  Chancery, 
•*  that  in  one  case  a  wiit  is  found,  and  in  a  Uke  case 
"  (in  consimili  casu),  falling  under  the  same  right, 

{f)  Non  potest  quia  sine  Brevi  agere.     Bract.  413.  b.    Gilb^ 
Hist.  C.  P.  2.    3  Bl.  CJom.  273. 

(g)  Vide  2  Reeves,  203.    3  Bl.  Com*  «>.    8R«p.48,9. 
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**  and  requiring  like  remedy,  no  writ  is  to  be 
**  found,  the  clerks  of  the  Chancery  shall  agree  in 
**  making  a  writ,^  or  adjourn  the  complaint  tiU  the 
^*  next  parliament,  and  write  the  cases  in  which 
they  cannot  agree,  and  refer  them  to  the  next 
parliament,''  &c.  This  statute,  it  will  be  ob- 
served, while  it  gives  to  the  officers  of  the  Chan- 
cery, the  power  of  framing  new  writs  in  consimili 
cam  with  those  that  formerly  existed,  and  enjoins 
the  exercise  of  that  power,  does  not  give  or  recog- 
nize any  right  to  frame  such  instruments  for  cases 
entirely  new.  It  seems,  therefore,  that  for  any  case 
of  that  description,  no  writ  can  be  lawfully  issued, 
except  by  authority  of  parliament.  But  on  the 
other  hand,  new  writs  were  copiously  produced  (A), 
according  to  the  principle  sanctioned  by  this  act,  1.  e» 
in  consimili  casu,  or  upon  the  analogy  of  actions 
previously  existing;  and  other  writs  also,  being 
added  from  time  to  time,  by  express  authority  of 
the  legislature,  large  accessions  were  thus,  on  the 
whole,  made  to  the  ancient  stock  of  brevia  originalia^ 

All  forms  of  writs  once  issued,  were  entered 
from  time  to  time,  and  preserved,  in  the  Court  of 
Chancery,  in  a  book  called  The  Register  ofWrits(i\ 
which  in  the  reign  of  Hen.  VIII.  was  first  com- 
mitted to  print  and  published  (A:).  This  book  is  still 
in  authority,  as  containing,  in  general,  an  accurate 
transcript  of  the  forms  of  all  writs  as  then  framed, 
and  as  they  ought  still  to  be  framed  in  modem 

{K)  3  Bl.  Com.  61.    3  Woodd.  168.    4  Reeves,  430. 
(t)3Bl.  183.    4Reeve8>426.    Oilb.  Hist.  C.  P.  4. 
{k)  4  Reeves,  426.  432. 
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practice.  It  seems,  however,  that  a  variation  from 
the  Register,  is  not  conclusive  against  the  propriety 
of  a  form,  if  other  sufficient  authority  can  be  ad- 
duced to  prove  its  correctness  (/). 

An  original  writ  (as  already  stated)  is  essential 
to  the  due  institution  of  the  suit(7w).  These  instru- 
ments have  consequently  had  the  effect  of  limiting 
and  defining  the  right  of  action  itself;  and  no 
cases  are  considered  as  within  the  scope  of  judicial 
remedy,  in  the  English  law,  but  those  to  which 
the  language  of  some  known  writ  is  found  to  ap- 
ply, or  for  which  some  new  writ,  framed  on  the 
analogy  of  those  already  existing,  may,  under  the 
provision  of  the  Statute  of  Westminster  2,  be  law- 
fully devised.  The  enumeration  of  writs,  and  that  of 
actions,  have  become,  in  this  manner,  identical  (n). 

The  law  qf  actions^  comprising  their  more  parti- 
cular divisions,  and  the  rules  as  to  their  respective 
competency  in  different  cases,  the  proper  parties 
to  the  suit,  and  the  power  of  joining  different 
claims  or  demands,  in  the  same  writ,  is  a  subject 
which  it  is  not  necessary  here  to  discuss,  the  object 
of  this  work  being  only  to  treat  of  those  general 
and  fundamental  rules  of  pleading,  which  are  ap- 
plicable to  all  actions  alike.  In  order,  however, 
to  the  subsequent  illustration  of  these  rules,  it  will 
be  proper  to  present  the  reader  with  examples  of 
such  of  the  forms  of  original  writs  as  most  fre- 
quently occur  in  modern  practice. 

(/)  Bac.  Ab.  Abatement,  H.    4  Reeves,  432.      (m)  Supra,  5» 

(n)  See  Appendix,  note  (2). 
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The  real  and  nua:ed  actions  which,  in  modem 
times,  have  perhaps  come  most  frequently  into  use, 
are  those  of  a  writ  of  right,  formedon,  dower, 

and  QUARE  IMPEDIT. 

The  writ  of  right  is  the  remedy  appropriate  to 
the  case  where  a  party  claims  the  specific  reco- 
very of  corporeal  hereditaments  in  fee-simple ; 
founding  his  title  on  the  right  of  property,  or  mere 
right,  arising  either  from  his  own  seisin,  or  the 
seisin  of  his  ancestor  or  predecessor  (0).  Its  form 
is  as  follows : — 

WRIT  OF  right. 

George  the  Fourth,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  Defender  of 

the  Faith,  and  so  forth,  to  the  Sheriff  of greeting. 

Command  C  2>.,  that  justly  and  without  delay  he  render 
unto  A.  B.  four  messuages,  four  gardens,  and  tour  acres  of 

land,  with  the  appurtenances,  in  the   parish  of  

in  the  county  of which  he  claims  to  be  his  right 

and  inheritance,  and  whereof  he  complains  that  the  afore- 
said C.  D.  unjusdy  deforces  him.  And  unless  he  shall  so 
do,  and  if  the  said  ^.  B.  shall  give  you  security  of  prosecut- 
ing his  claim,  then  summon  by  good  summoners,  the  said 
C  2).,  that  he  be  before  our  justices  at  Westminster  (p),  in 
eight  days  of  Saint  Hilary,  to  show  wherefore  he  hath  not 
done  it;  and  have  you  there  the  summoners  and  this  writ. 

(o)  F.  N.  B.  1  B.  3  Bl.  Com.  191.  As  to  the  ''  right  of  pro- 
perty>  or  mere  right/'  vid.  supr^^  p.  3.  The  writ  here  men- 
tioned is  the  writ  of  right  quia  domnus  remisit  curiam,  which 
is  the  principal  and  most  usual  species.  As  to  this  and  the  other 
species  of  the  writ  of  right,  see  1  Arch.  402.  418.  3  Chitty,  635. 

(p)  By  ^*  our  justices  at  Westminster,"  or  "  our  justices  of  the 
Bench  at  Westminster/'  is  intended,  in  writs,  the  CJourt  of  Com- 
jnoa  Pleas. 
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Witness  oursel^  at  Westminster,  on  the day  of 

in  the year  of  our  reign  (y). 

The  WEiT  OF  FORBfEDON  lles  where  a  party  claims 
the  specific  recovery  of  lands  and  tenements,  as 
issue  in  tail ;  or  as  remainder-man,  or  reversioner, 
upon  the  determination  of  an  estate  tail  (r).  Its 
form  is  as  follows  (s) : — 

WRIT  OF  FORMEDON. 

Gborge  the  Fourth,  &c.  {t)  to  the  Sheriff  of greeting. 

Command  C.  2>.,  that  justly  and  without  delay  he  render 
unto  A.  B.  the  manor  of  N.y  with  the  appurtenances  which 
E.  JP.  gave  to  G.  B.  and  Ae  heirs  of  his  body  issuing,  and 
which,  after  the  death  of  the  said  6.  A,  ought  to  descend  to 
the  said  A*  £.,  the  son  and  heir  of  the  saia  6.  £.,  bv  form 
of  the  ffift  aforesaid,  as  it  is  said.  And  unless  he  shall  so 
do,  ana  if  the  said  A.  B.  shall  give  you  security  of  prose- 
cuting his  claim,  then  summon,  by  good  summoners,  the 
said  C.  D^  that  he  be  before  our  justices  at  Westminster, 
in  dght  days  of  Saint  Hilary,  to  show  wherefore  he  hath 
not  done  it;  and  have  you  there  the  sununoners  and  this 

writ.    Witness  ourself,  at  Westminster,  on  the 

day  of in  the year  of  our  reign(fi)« 

The  WRIT  OF  DOWER  lies  for  a  widow  claiming 
•    the  specific  recovery  of  her  dower,  no  part  of  it 
having  been  yet  assigned  to  her  (a:). 

{q)  Arch.  404.    3  Chitty,  635.    3  Wils.  658. 

(r)  Co.  Litt.  326.  b.    Booth,  139.  151. 154. 

(ji)  The  form  here  given  is  that  of  fonnedon  in  descender,  viz. 
that  brought  by  the  issue  in  tail;  when  the  action  is  at  suit  of  the 
remainder-man  or  reversioner,  it  is  called  a  fonnedon  in  the  remain^ 
der  or  in  reverter,  and  the  form  of  the  writ  varies  accordingly. 

(t)  The  King's  title  is  set  forth  in  this,  and  all  the  following 
writs,  in  the  same  form  as  in  the  writ  of  right.  Sopril,  9. 

(«)  Booth,  141. 

(a:)  The  writ  here  mentioned^  is  the  writ  of  dower  unde  nilhabet, 
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Its  form  is  as  follows: — 


WRIT  OF  DOWER, 

G£OR6£  the  Fourth,  &c.,  to  the  Sheriff  of greeting. 

Command  C.  />.,  that  justly  and  without  delay  he  render 
to  A.  B^  widow,  who  was  the  wife  of  JS.  A,  now  deceased, 
the  reasonable  dower  which  faileth  to  her  of  the  freehold, 
which  was  of  the  said  E.  £.,  her  late  husband,  in  the  parish 
of whereof  she  hath  nothing  as  she  says,  and  where- 
of she  complains  that  the  said  C  D.  deforces  her.  And 
unless  he  snail  so  do,  and  if  the  said  A.  B.  shall  five  you 
security  of  prosecuting  her  daim,  then  summon  by  good 
summoners,  the  said  &  2).,  that  he  be  before  our  Justices 
of  the  Bench  at  Westminster,  in  eight  days  of  Saint  Hilary, 
to  show  wherefore  he  hath  not  done  it;  and  have  you  there 
the  sununoners  and  this  writ.    Witness  ourself,  at  West- 

mmster,  the day  of in  the  year  of 

our  reign  (y). 

The  WRIT  OF  QUARE  iMPEDiT  is  the  remedy  by 
which,  where  the  right  of  a  party  to  a  benefice  is 
obstructed,  he  recovers  the  presentation ;  and  is  the 
form  of  action  now  constantly  adopted  to  try  a  dis- 
puted title  to  an  advowson  (z). 

Its  form  is  as  follows : — 

WRIT  OF  QUARE  IMPEDIT. 

George  the  Fourth,  &c.,to  the  Sheriff  of greeting. 

Command  T.,  bishop  of — ,  and  C.  2).,  Esquire,  and 

E.  F^  clerk,  that  justly  and  without  delay  they  permit  A.  B.^ 

vMch  is  the  principal  species^  and  the  only  one  known  in  practice. 
There  is  another^  called  a  wrii  qfrightqfdorver,  which  applies  to 
the  particular  case  where  the  widow  has  received  part  of  her  dower 
from  the  tenant  himself,  and  of  land  lying  in  the  same  town  in 
which  she  claims  the  residue.    Booth,  166.    Olan.  Lib.  6.  c  4, 6. 

iy)  3  Chitty,  693.    Booth,  166. 

(z)  Booth,  223.    I  Arch.  434. 
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widow,  to  present  a  fit  person  to  the  church  of 


which  is  vacant,  and  belongs  to  her  presentation  as  she 
saith,  and  whereof,  she  complaineth  that  the  said  bishop, 
and  C.  />•  and  E.  JF*.,  unjustly  hinder  her.  And  unless 
they  shall  so  do,  and  if  the  said  A,  B.  shall  give  you  security 
of  prosecuting  her  suit,  then  summon  by  good  summoners, 
the  said  bishop,  and  C,  Z>.  and  E.  JP.,  that  they  be  before 
our  iustices  at  Westminster,  in  eight  days  of  Saint  Hilary, 
to  show  wherefore  they  will  not  do  it ;  and  have  you  there 
the  names  of  the  summoners  and  this  writ.     Witness  our- 

self,  at  Westminster,  the  day  of in  the 

year  of  our  reign  (a). 

Of  personal  actions,  the  most  common  are  the 

following DEBT,    COVENANT,    DETINUE,     TRESPASS, 

TRESPASS  ON  THE  CASE,  and  REPLEVIN. 

The  WRIT  OF  DEBT  lies  where  a  party  claims  the 
recovery  of  a  debt,  i.  e.  a  liquidated  or  certain  sum 
of  money  alleged  to  be  due  to  him  (J). 

Its  form  is  as  follows: — 

WRIT  OF  DEBT. 

George    the    Fourth,    &c.,   to    the    Sheriff  of 


greeting.     Command  C  />.,  late  of gentleman,  tliat 

jusdy  and  without  delay  he  render  to  A.  B.  the  sum  of 

Eounds,  of  good  and  lawful  money  of  Great  Britain,  which 
e  owes  to,  and  unjusdy  detains  from  him,  as  it  is  said.  And 
unless  he  shall  do  so,  and  if  the  said  A.  B.  shall  make  you 
secure  of  prosecuting  his  claim,  then  summon,  by  good  sum- 
moners, the  said  C  2>.,  that  he  be  before  us,  in  ei^t  days 
of  Saint  Hilary,  wheresoever  we  shall  then  be  in  En^and  (c), 

(a)  Booth,  225.    3  Chitty,  583.     1  Arch.  435. 

(b)  This  is  deht  in  the  debet,  which  is  the  principal  and  only 
common  form.  There  is  another  species  mentioned  in  the  books, 
called  debt  in  the  detinet,  which  lies  for  the  specific  recovery  of 
goods,  under  a  contract  to  deliver  them.     1  Chitty,  101. 

(c)  '^  Before  us,  wheresoever  we  shall  then  be  in  England/'  ex* 
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to  show  wherefore  he  hath  not  done  it;  and  have  you  there 
the  names  of  the  summoners  and  this  writ     Witness  our- 

self,  at  Westminster,  the day  of .  in  the 

year  of  our  reign  (rf). 

The  WRIT  OF  COVENANT  lics  whcre  a  party 
claims  damages  for  breach  of  covenant^  i.  e.  of  a 
promise  under  seal. 

Its  form  is  as  follows: — 


WRIT  OF  COVENANT. 

George  the  Fourth,  &c.,  to  the  Sheriff  of greeting. 

Command  C.  />.,  late  of gentleman,  that  justly  and 

without  delay  he  keep  with  A.  B,  the  covenant  made  by  the 
said  C  D.J  with  the  said  A.  B.^  according  to  the  force,  K>rm, 
and  effect  of  a  certain  indenture  (^)  in  that  behalf  made  be- 
tween them,  as  it  is  said.  And  unless  he  shall  so  do,  and 
if  the  said  A,  B.  shall  make  you  secure  of  prosecuting  his 
claim,  then  summon,  by  good  summoners,  the  said  C.  />., 
that  he  be  before  us,  in  eight  days  of  Saint  Hilary,  where- 
soever we  shall  then  be  in  England,  to  show  wherefore  he 
hath  not  done  it;  and  have  you  there  the  names  of  the 
summoners,  and  this  writ  Witness  ourself,  at  Westminster, 
the day  of in  the yearof  our  reign  (/*)• 

The  WRIT  OF  DETINUE  lics  whcrc  a  party  claims 
the  specific  recovery  of  goods  and  chattels,  or  deeds 
and  writings,  detained  from  bim.  This  remedy  is 
in  somewhat  less  frequent  use  than  any  of  the  other 
personal  actions  above  enumerated.  The  form  of 
the  writ  is  as  follows : — 


presses,  in  writs,  the  Court  of  King's  Bench ;  where  the  action  in 
this,  and  the  following  examples,  is  supposed  to  be  brought. 

(d)  Tidd's  Practical  Forms. 

(f )  Or  «  a  certain  deed  poll/'  or  ''  certain  articles  of  agreement," 
as  the  case  may  be. 

(/)  Tidd's  Practical  Forms. 
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WRIT  OF  DETINUE. 

George  the  Fourth,  &c.,  to  the  Sheriff  of greeting. 

Command  C  D.  late  of yeoman,  that  justly  and  with- 
out delay  he  render  to  A,  B.  certain  mods  and  chattels  (^  of 
the  value  of pounds,  of  lawful  money  of  Great  Bri- 
tain, which  he  unjustly  detains  from  him,  as  it  is  said.  And 
unless  he  shall  so  do,  and  if  the  said  A.  B.  shall  make  you 
secure  of  prosecuting  his  claim,  then  summon,  by  good  sum- 
moners,  the  said  C  Z>.,  that  he  be  before  us,  in  eight  days 
of  Saint  Hilary,  wheresoever  we  shall  then  be  in  &igland, 
to  show  wherefore  he  hath  not  done  it ;  and  have  you  there 
the  names  of  the  summoners  and  this  writ.     Witness  our- 

self,  at  Westminster,  the  day  of in  the 

year  of  our  reign  (A)« 

The  WRIT  OP  TRESPASS  lies  where  a  party  claims 
damages  for  a  trespass  committed  against  him. 
A  trespass  is  an  injury  committed  with  violence ; 
and  this  violence  may  be  either  actual  or  implied; 
and  the  law  will  imply  violence,  though  none  is 
actually  used,  where  the  injury  is  of  a  direct  and 
immediate  kind,  and  committed  on  the  person,  or 
tangible  and  corporeal  property,  of  the  plaintifl^ 
Of  actual  violence,  an  assault  and  battery  is  an  in- 
stance ;  of  implied^  a  peaceable,  but  wrongful  en- 
try upon  the  plaintiff's  land.  The  form  of  the 
writ  is  as  follows  :— 

WRIT  OF  TRESPASS. 

For  an  Assault  and  Battery. 

George  the  Fourth,  Sec,  to  the  iSieriff  of greeting. 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  daim, 

then  put  by  gages  and  safe  [hedges,  C.  2).,  late  of 

yeoman,  that  ne  be  before  us  on  the  morrow  of  AU  Souls, 

(g)  Or  *'  deeds  and  writings/'  according  to  the  nature  of  the  oasf. 
(A)  Impey,  C  P.  772. 
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wheresoever  we  shall  then  be  in  England,  to  show  where^ 

fore,  with  force  and  arms,  at aforesaid,  he  made 

an  assault  upon  the  said  A.  A,  and  beat,  wounded,  and  ill- 
treated  him,  so  that  his  life  was  despaired  of,  and  other 
wrongs  to  him  there  did,  to  the  damage  of  the  said  A.  B.j 
and  a^rainst  our  peace ;  and  have  you  there  the  names  of 
the  pledges  and  this  writ.  Witness  ourself,  at  West- 
minster, me  day  of in  the year  of 

our  reign. 

WRIT  OP  TRESPASS. 

Quare  clausum  fregit 

George  the  Fourth,  &c.  to  the  Sheriff  of greeting. 

If  A,  B.  shall  make  you  secure  of  prosecuting  his  claim, 

then  put  by  gages  and  safe  pledges  C.  D^  late  of 

yeoman,  that  he  be  before  us  on  me  morrow  of  All  Souls 
wheresoever  we  shall  then  be  in  England,  to  show  where- 
fore, with  force  and  arms,  he  broke  and  entered  the  close  of 

the  said  AL  B^  situate  and  being  in  the  parish  of in 

the  county  of and  with  his  feet,  in  walking,  trod 

down,  trampled  upon,  consumed,  and  spoiled  the  grass  and 
herbage  of  the  said  A*  B.  there  growing,  and  being  of  great 
value,  and  other  wrongs  to  the  siud  A.  B,  there  <nd,  to  the 
damage  of  tlie  said  A.jB,f  and  against  our  peace ;  and  have 
you  there  the  names  of  the  pledges  and  this  writ    Witness 

ourself  at    Westminster,  the  day  oi in 

the year  of  our  reign. 

The  WRIT  OF  TRESPASS  UPON  THE  CASE,  Ucs  whetc  a 
party  sues  for  damages  for  any  wrong  or  cause  of 
complunt  to  which  cwenant  or  trespass  will  not 
apply  (i).  This  action  originates  in  the  power  given 
by  the  statute  of  Westminster  2,  to  the  clerks  of 
the  Chancery  to  frame  new  writs  in  consimiU  easu 

with  writs  already  known  (Ar).  Under  this  power,  they 

'  ^  ■■  ■         ' 

(t)  It  is  not  easy  to  give  a  short  and  aufficieittly'CODqirdieiiaive 
definitioD  of  the  scope  of  this  action.  That  which  is  here  at- 
tempted, is  perhaps  new,  and  is  believed  to  be  accurate.  A  defi- 
nition, somewliat  similar,  is  given  in  3  Woodd.  167* 

(*)  Suprii,  6,  7. 
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constructed  many  writs  for  different  injuries,  which 
were  considered  as  in  consiniili  casu  with,  that 
is,  to  bear  a  certain  analogy  to,  a  trespass.  The 
new  writs  invented  for  the  cases  supposed  to  bear 
such  analogy,  have  received,  accordingly,  the  ap- 
pellation of  writs  of  trespass  on  the  case  (brevia  de 
transgressione  super  casum),  as  being  founded  on 
the  particular  circumstances  of  the  case  thus  re- 
quiring a  remedy,  and  to  distinguish  them  from  the 
old  writ  of  trespasser);  and  the  injuries  themselves, 
which  are  the  subject  of  such  writs,  are  not  called 
trespasses,  but  have  the  general  names  of  torts, 
wrongs,  or  grievances.  The  writs  of  trespass  on 
the  case,  though  invented  thus,  pro  re  nata,  in  va- 
rious forms,  according  to  the  nature  of  the  differ- 
ent wrongs  which  respectively  called  them  forth, 
began,  nevertheless,  to  be  viewed  as  constituting, 
collectively,  a  new  individual  Jbrm  of  action;  and 
this  new  genus  took  its  place,  by  the  name  of  xaEs- 
PASs  ON  THE  CASE,  amoug  the  more  ancient  actions 
of  debt,  covenant,  trespass,  &c.  Such  being  the 
nature  of  this  action,  it  comprises,  of  course,  many 
different  species.  There  are  two,  however,  of  more 
frequent  use  than  any  other  species  of  trespass  on 
the  case,  or,  perhaps,  than  any  other  form  of  action 
whatever.     These  are,  assumpsit  and  trover. 

The  action  of  assumpsit  lies  where  a  party  claims 
damages  for  breach  of  simple  contract,  i.  e.  a  pro^ 
mise  not  under  seal.  Such  promises  may  be  express 
or  implied;  and  the  law  always  implies  a  promise  to 

(0  3  Reeves,  89.  243.  391.  The  first  example  in  the  books  of 
this  kind  of  action  (viz.  trespass  on  the  case)  that  has  been  no- 
ticed by  Mr.  Reeves^  occurs  in  the  reign  of  £dw.  III.  22  Ass.  41. 
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do  that  which  a  party  is  legally  liable  to  perform. 
This  remedy  is  consequently  of  very  large  and  ex- 
tensive application.  The  action  of  trover  is  that  usu- 
ally adopted  (by  preference  to  that  of  detinue) 
to  try  a  disputed  question  of  property  in  goods  and 
chattels.  In  form,  it  claims  damages;  and  is 
founded  on  a  suggestion  in  the  writ  (which  in  ge- 
neral, is  a  mere  fiction),  that  the  defendant Jbund 
the  goods  in  question,  being  the  property  of  the 
plaintiff;  and  proceeds  to  allege,  that  he  converted 
them  to  his  own  use.  Specimens  shall  here  be 
given  of  the  original  writ  in  assumpsit^  in  trover, 
and  in  another  species  of  frequent  occurrence, 
namely,  an  action  on  the  case  for  libeL 

WRIT  OF  TRESPASS  ON  THE  CASE. 

In  Assumpsit. 

For  goods  sold  and  delivered. 

George  the  Fourth,  8cc  to  the  Sheriff  of greeting. 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim, 

then  put  by  gages  and  safe  pledges  C.  />.,  late  of 

gentleman,  uat  he  be  before  us  m  eight  days  of  Saint  Hi- 
biy,  wheresoever  we  shall  then  be  in  England,  to  show  for 

that  whereas  the  said  C  D.  heretofore,  to  wit,  on  the 

day  of  ^ in  the  year  of  our  Lord at 

in  the  county  of was  indebted  to  the  said  A.  B.  in 

the  sum  of pounds,  of  lawful  money  of  Great  Bri- 
tain, for  divers  goods,  wares,  and  merchandizes,  by  the  said 
A.  B.  before  that  time  sold  and  delivered  to  the  said  C.  2)., 
at  his  special  instance  and  request ;  and  being  so  indebted, 
he,  the  said  C  2) ,  in  consideration  thereof  afterwards,  to 

wit,  on  the  day  and  year  aforesaid,  at aforesiud,  in 

the  coun^  aforesaid,  undertook  and  faithfully  promised  the 
said  A,  n.  to  pay  him  the  said  sum  of  money,  when  he  the 
said  C.  2>.  shonm  be  thereto  afterwards  requested;  Yet  the 
sttd  C.  Z).,  not  reffarding  hb  said  promise  and  undertaking, 
but  contriving  and  frauoulently  intending,  craftily  and  sub- 
tilly,  to  deceive  and  defraud  the  said  ^  ^.  in  this  behalf^ 
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hath  not  yet  paid  the  said  sum  of  money,  or  any  part  there- 
of, to  the  said  A.  B,  (although  oftentimes  afterwards  request^ 
ed).  But  tlie  said  C.  D.  to  pay  the  same,  or  any  part  thereof, 
hath  hitherto  wholly  refused,  and  still  refuses,  to  the  damage 
of  the  said  A.  B.  of  ■  pounds,  as  it  is  said ;   and 

have  you  there  the  names  of  the  pledges  and  this  writ 

Witness  ourself,  at  Westminster,  the day  of— 

in  the  — = year  of  our  reign, 

WRIT  OF  TRESPASS  ON  THE  CASE. 

In  Trava\ 

George  the  Fourth,  &c,  to  the  Sheriff  of greeting. 

\i  A.  B.  shall  make  you  secure  of  prosecuting  his  claim, 

then  put  by  gages  and  safe  pledges  C.  Z).,  late  of — 

gentleman,  that  he  be  before  us  in  eight  days  of  Saint  Hi- 
lary, wheresoever  we  shall  then  be  in  England,  to  show  for 

that  whereas  the  said  A,  B.  heretofore,  to  wit,  on  the 

day  of in  the  year  of  our  Lord at 

in  the  county  of was  lawfully  possessed,  as  of  his 

own  property,  of  certain  goods  and  chattels,  to  wit,  twenty 
tables  and  twenty  chairs  of  great  value,  to  wit,  of  the  value 

of pounds,  of  lawful  money  of  Great  Britain ;  and 

being  so  possessed  thereof,  he,  the  said  A.  B.  afterwards,  to 

wit,  on  the  day  antl  year  aforesaid,  at aforesaid,  in 

the  county  aforesaid,  casually  lost  the  said  goods  and  chat- 
tels out  of  his  possession ;  and  the  same  afterwards,  to  wit, 

on  the  day  ana  year  aforesaid,  at aforesaid,  in  the 

county  aforesaid,  came  to  the  possession  of  the  said  C  JD. 
by  finding ;  Yet  the  said  C  Z>.,  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  A,  B.y  and  of 
right  to  belong  and  appertain  to  him,  but  contriving  and 
fraudulendy  intending,  craftily  and  subtillv,  to  deceive  and 
defraud  the  said  A.  B.  in  this  behalf,  hath  not  as  yet  deli- 
vered the  said  goods  and  chattels,  or  any  part  thereof,  to 
the  said  A.  B.  (although  often  requested  so  to  do) ;  but  so 
to  do  hath  hitherto  wholly  refus^,  and  stUl  refuses ;  and 

aft;erwards,  to  wit  on  the day  of in  the  year 

at aforesaid,  in  the  county  aforesaid,  con- 
verted and  disposed  of  the  said  goods  and  chattels  to  his, 
the  said  C.  Z).'s  own  use,  to  the  damage  of  the  said  A.  B»  of 

Sounds,  as  it  is  said ;  and  have  you  there  the  names 
^  edges,  and  this  writ     Witness  ourself  at  West- 
minster, the day  of in  the year  of 

our  reign. 
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WRIT  OF  TRESPASS  ON  THE  CASE. 

For  a  Libel. 

George  the  Fourth,  &c.,  to  the  Sheriff  of ^eeting. 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim^ 
then  put  by  gages  and  safe  pledges  C.  Z).,  late  of 

{gentleman,  that  he  be  before  us  in  eight  days  of  Saint  Hi- 
ary,  wheresoever  we  shall  then  be  in  England,  to  show  for 
that  whereas  the  said  A.  B.  now  is  a  good,  true,  and  honest 
subject  of  this  realm,  and,  as  such,  hath  always  conducted 
himself:  and,  until  the  committing  of  the  grievance  here- 
inader  mentioned,  was  always  reputed  to  be  a  person  of 
good  fame  and  credit,  and  hath  never  been  guilty,  nor,  until 
the  committing  of  the  said  grievance,  been  suspected  to 
have  been  guilty  of  peijury,  or  any  other  such  crime;  by 
means  of  which  said  premises,  he,  the  said  A.  B.^  before  the 
committing  of  the  said  grievance,  had  deservedly  obtained 
the  good  opinion  of  all  his  neighbours,  and  of  all  other  per^- 

sons  to  whom  he  was  known,  to  wit,  at  in  the 

county  of .     And  whereas,  before  the  committing  of 

the  said  grievance,  a  certain  action  had  been  depending  in 
our  Court  before  us,  at  Westminster,  in  the  county  of  Mid- 
dlesex, wherein  one  E.  F.  was  the  plaintiff,  and  one  G.  H. 
was  the  defendant,  which  said  action  had  been  then  lately 

tried  at  the  assizes  in  and  for  the  county  of ;  and  on 

such  trial,  the  said  A.  B.  had  been  examined  on  oath,  and 
had  given  his  evidence  as  a  witness  on  the  part  of  the  said 
JS.  JP.,  to  wit,  at aforesaid,  in  the  county  last  afore- 
said ;  Yet  the  said  C.  2).,  well  knowing  the  premises,  but 
greatly  envying  the  happy  condition  of  the  said  A,  B.j  and 
contriving,  and  wickedly  and  maliciously  intending  to  in- 
jure the  said  A.  B.  in  his  good  fame  and  credit,  and  to  bring 
him  into  public  scandal,  infamv,  and  disgrace,  and  to  cause 
it  to  be  suspected  and  believea  that  he,  the  said  A.  B.y  had 

been  guilty  of  perjury,  heretofore,  to  wit,  on  the day 

of in  tne  year  of  our  Lord at afore- 
said, in  the  county  last  aforesaid,  falsely,  wickedly,  and  ma- 
liciously did  compose  and  publish,  and  cause  and  procure  to 
be  published,  of  and  concerning  the  said  action,  and  the 
evidence  so  given  by  the  said  A.  B.,  a  certain  fiJse,  scandal- 
ous, midicious,  and  defamatory  libel,  contaming,  among 
other  things,  the  false,  scandalous,  defamatory,  and  libellous 
matter  following,  of  and  concerning  the  said  A.  B^  and  of 
and  concerning  the  said  action,  and  the  evidence  so  given 

c2 
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by  the  said  A,  £.,  that  is  to  say :  He  (meaning  the  said 
A.  B.)  was  forsworn  on  the  trial  (meaning  the  said  trial, 
and  thereby  then  and  there  meaning  that  he,  the  said 
A.  B.  in  givmg  his  evidence  as  aforesaid,  had  committed  wil- 
ful and  corrupt  perjury).  By  means  of  the  committing  of 
which  grievance,  he,  the  said  A.B.9  hath  been,  and  isgready 
injureain  his  said  good  fame  and  credit,  and  brought  into 
public  scandal,  infamy  and  disgrace,  insomuch  that  divers 

Sood  and  worthy  subjects  of  this  realm  have,  by  reason  of 
le  committing  of  the  said  grievance,  suspected  and  be- 
lieved, and  still  do  suspect  and  believe  the  said  A.  B,  to 
have  been  guilty  of  perjury ;  and  have,  by  reason  of  the 
committing  of  the  said  grievance,  from  thenceforth  hitherto 
refused  to  have  any  transaction  or  acquaintance  with  the 
said  A.  B,f  as  they  otherwise  would  have  had,  to  the  damage 

of  the  said  A.  B.  of pounds,  as  it  is  said ;  and  have 

you  there  the  names  of  the  pledges,  and  this  writ     Witness 

ourself,  at  Westminster,  the day  of in  the 

year  of  our  reign. 

In  the  action  of  replevin  (which  is  the  last  of 
those  above  enumerated),  there  is  no  original 
writ  (m), — this  action  not  being  commenced  in  the 
Superior  courts.  It  is,  however,  entertained  there,  by 
virtue  of  an  authority  which  the  Superior  courts 
exercise  of  removing  suits,  in  certain  cases,  from  an 
inferior  jurisdiction,  and  transferring  them  to  their 
own  cognizance.  Where  goods  have  been  distrein- 
edf  a  party  making  plaint  to  the  sheriff  may  have 
them  replevied,  that  is  re-delivered  to  him,  upon 
giving  security  to  prosecute  an  action  against  the 

(m)  The  action  of  replevin  here  mentioned  is  that  byp/fltW,  which 
19  the  only  kind  known  in  practice.  There  was  anciently  in  use 
another  species  of  replevin,  in  which  a  writ  issued  out  of  the 
Court  of  Chancery,  directed  to  the  sheriff.  This  writ,  however, 
was  not  returnable  into  a  Superior  court,  nor  the  foundation  of  any 
action  therein,  but  merely  required  the  sheriff  to  cause  the  goods 
to  be  replevied.  2  Selwyn,  1053.  2  Inst.  139.  Register  of 
Writs. 
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distreiner,  for  the  purpose  of  trying  the  legality  of 
the  distress ;  and,  if  the  right  be  determined  in  fa- 
vour of  the  latter, — ^to  return  the  goods.  The  action 
so  prosecuted  is  called  an  action  of  replevin,  and 
is  commenced  in  the  county  court.  From  thence  it 
is  removed  into  one  of  the  Superior  courts,  by  a 
writ  either  of  recordari  facias  loqtcelam,  or  accedas 
ad  curiam(n).  In  form,  it  is  an  action  for  damages^ 
for  the  illegal  taking  and  detaining  of  the  gooda 
and  chattels.  It  is  held  that  a  replevin  may  be  had, 
and  an  action  of  replevin  brought,  upon  other 
kinds  of  illegal  taking,  besides  that  byway  of  a  dis- 
tress  (6)  ;  but,  in  no  other  case,  is  the  proceeding 
now  known  in  practice. 

The  reader  has  now  seen  the  form  of  the  writs 
in  the  most  usual  actions,  as  well  those  real  and 
mixed,  as  personal;  but  It  is  proper,  before  pro- 
ceeding farther,  to  explain  that  even  those  more 
common  real  and  mixed  actions,  are  incomparably 
less  frequent  than  the  ordinary  actions  of  the  per-  V 

sonal  class,  and  may  be  said  to  be  of  rare  occur- 
rence. At  a  very  early  period,  indeed,  that  is,  soon 
after  the  reign  of  Ed.  III.  (p),  the  two  former  kinds 
of  remedy  began  gradually  to  fall  into  neglect,  in 
consequence  of  their  being  more  dilatory  and  intri- 
cate in  their  forms  of  proceeding,  than  personal  ac- 
tions, and  of  their  being  cognizable  only  in  the 

(n)  These  writs  vary  slightly  in  their  form.  The  former  is  in 
use  when  the  replevin  was  commenced  in  the  county  court ;  the 
latter,  when  commenced  in  the  court  of  a  lord.    2  Selwyn,  1063. 

(o)  2  Selwyn,  1053.     1  Chitty,  159. 

(p)  Vide  Hale's  Hist,  of  Com.  Law,  17^. 
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Court  of  Common  Pleas.  In  lieu  of  them,  recourse 
was  had  to  certain  personal  actions,  which,  though 
they  did  not  claim  the  specific  recovery  of  land  (like 
those  of  the  real  and  mixed  class),  were  yet  attend- 
ed with  incidents  that  indirectly  produced  that  be- 
nefit. Of  these,  the  principal  (5^),  and  that  which  is 
alone  retained  in  modern  practice,  was  the  action 
of  ejectment — (ejectio  firmee), — ^a  species  of  the  per- 
sonal action  of  trespass  (r),  in  which  damages  were 
claimed  by  a  tenant  for  a  term  of  years,  complain- 
ing of  forcible  ejection  or  ouster  from  the  land  de- 
mised (5).  In  favour  of  this  mode  of  remedy,  the 
courts  determined  that  the  plaintiff  was  entitled  not 
only  to  recover  the  damages  claimed  by  the  action, 
but  should  also,  by  way  of  collateral  and  additional 
relief,  recover  possession  of  the  land  itself  for  the 
term  of  years  of  which  he  had  been  ousted  ((;. 

In  consequence  of  the  establishment  of  this  doc- 
trine, which  gave  an  ejectment  an  elffect  similar  to 
that  of  a  real  or  mixed  action,  claimants  of  land 
were  led  to  have  recourse  to  it,  in  lieu  of  those  in- 


{q)  It  was,  however,  not  the  only  one.  The  action  o£  forcible 
^^^>  given  by  the  stat.  8  Hen.  VI.,  had  been  applied  to  this 
purpose,  before  the  recovery  of  possession  by  ejectment,  came  into 
practice.     Hale^  Hist.  Com.  Law,  p.  176. 

(r)  See  Appendix,  note  (3). 

(*)  This  action  is  said,  by  Mr.  Adams,  to  have  been  invented  in 
the  reign  of  Ed.  II.,  or  in  the  early  part  of  that  of  Ed.  III. 
Adams  on  Ejectment,  ch.  i.  p.  J, 

(t)  This  is  said  to  have  been  determined  at  some  time  between 
1455  aniL  1499.  See  Adams  on  Ejectment,  ch.  i.  p.  9.  Hale  says 
it  was  not  till  the  end  of  the  reign  of  Ed.  J  V.  Hist.  Com.  Jiaw, 
p.  175. 
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convenient  remedies.  Regularly,  indeed,  none 
could  resort  to  this  form  of  suit,  but  those  who  had 
sustained  ouster  from  a  term  of  years  ;  such  being 
the  shape  of  the  complaint;  but  it  was  rendered 
much  more  extensive  in  its  application,  by  the  in- 
vention  of  z,Ji€Htious  system  of  proceeding,  which 
enabled  claimants  of  land,  in  almost  every  instance, 
upon  whatever  title  they  relied  (whether  term  of 
years  or  freehold),  to  bring  their  cases  ostensibly 
within  the  scope  of  this  remedy.  This  fictitious 
method,  being  favored  and  protected  by  the  courts, 
passed  into  regular  practice ;  and  the  consequence 
is,  that  ejectment  has  long  been  the  usual  remedy 
for  the  specific  recovery  of  real  property  (w).  There 
are  cases,  however,  in  which  the  writ  of  right,  the 
writ  of  dower,  and  other  real  and  mixed  actions, 
are  still  necessary,  and  to  which  the  proceeding  by 
ejectment  is  held  inapplicable ;  and  it  may  be  laid 
down  generally,  on  this  subject,  that  whenever  the 
case  is  such  that  the  claimant  has  not  in  him  the 
right  qf  entry  (x),  the  fiction  on  which  an  ejectment 
rests,  ceases  to  be  allowable,  and  recourse  must 
consequently  be  had  to  a  real  or  mixed  action. 

The  different  forms  of  original  writs  and  actions, 
having  been  now,  in  some  measure,  explained,  it  is 
time  to  consider  the  course  of  proceeding  upon  the 
original  writ. 

{u)  See  the  whole  course  of  proceeding  in  an  ejectment,  per- 
spicuously stated,  9  Bl.  Com.  199. 

(x)  See,  as  to  this  point,  3  BL  Com.  174.  Adams  on  Eject- 
ment, ch.  I.  p.  34. 
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Supposing  it  to  be  duly  issued,  and  executed  on 
the  defendant,  it  is  next  to  be  returned. 

It  will  be  seen,  on  inspection  of  the  tenor  of 
these  instruments,  that  the  sheriff  is  com- 
manded to  have  the  writ  itself  in  court  on 
a  certain  day;  viz.  the  day  on  which  the  defend- 
ant is  directed  to  appear  there.  On  that  day 
the  writ  is  said  to  be  returnable^  and  it  is  called 
the  return  day  of  the  writ.  In  each  of  the  terms, 
except  Easter,  there  are  four  stated  days,  called 
general  return  days;  in  that  term  five ;  and  on  one 
or  other  of  these  general  return  days,  an  original 
writ  must  be  always  made  returnable.  On  the  re- 
turn day,  it  is  the  duty  of  the  sheriff  to  remit  the 
writ  into  the  Superior  court  of  common  law,  with 
his  return ;  that  is,  a  short  account,  in  writing,  of 
the  manner  in  which  he  has  executed  it. 

ofproeess.  If  the  defendant  does  not  appear,  in  obedience 
to  the  original  writ,  there  issues,  when  the  time 
for  appearance  is  past,  other  writs,  also  returnable 
on  some  general  return  day  in  the  term,  called 
writs  of  procesSy  enforcing  the  appearance  of  the 
defendant,  either  by  attachment,  or  distress  of 
his  property,  or  arrest  of  his  person,  according  to 
the  nature  of  the  case.  These  differ  from  the  ori^ 
ginal  writ,  in  the  following  principal  particulars : 
they  issue  not  out  of  Chancery,  but  out  of  the 
court  of  common  law,  into  which  the  original  is  re- 
turnable ;  and  accordingly  are  not  under  the  great 
seal,  but  the  private  seal  of  the  court;  and  they 
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bear  teste  (that  is,  conclude  with  an  attesting 
clause)  in  the  name  of  the  chief  justice  of  that 
court,  and  not  in  the  name  of  tlie  King  himself. 
It  may  also  be  observed,  that  in  common  with  all 
other  writs  issuing  from  the  court  of  common  law, 
during  the  progress  of  the  suit,  they  are  described 
BS  judicial  writs,  by  way  of  distinction  from  the  ori- 
ginal  one  obtained  from  the  Chancery  (^). 

On  these  writs  of  process,  it  is  not  necessary  here 
to  enlarge  (J2?);  but  there  is  one  of  them  which  will 
require  some  specific  notice.     It  is  that  called  a 
capias  ad  respondendum.    This  writ  directs  the  she- 
riff to  enforce  the  appearance  of  the  defendant  by 
arrest  qfhis  person;  and  it  lies  in  all  the  most  usual 
personal  actions.    It  is  connected  with  the  follow- 
ing important  relaxation  of  practice  relative  to  the 
original  writ.     The  capias  being  only  process,  is  of 
course  regularly  issuable  only  after  an  original  writ 
hasbeenfirstsuedout  and  returned;  but  to  save  time 
and  expence  (a),  it  has  become  the  general  prac- 
tice, in  all  cases  where  it  lies,  to  resort  to  it  in  the 
Jirst  instance^  and  to  suspend  the  issuing  of  the  ori- 
ginal writ,  or  even  to  neglect  it  altogether,  unless 
its  omission  should  afterwards  be  objected  by  the 
defendant.    Thus  the  usual  practical  mode  of  com- 
mencing a  personal  action  by  original  writ,  is  to 
begin  by  issuing,  not  an  original,  but  a  capias. 
It  will  be  convenient,  however,  to  explain  more 

(^)  Bract.  413.  b.  3.  Bl.  Com.  282. 

(z)  Full  information  on  this  subject  will  be  found  in  1  Tidd. 
10&-.193,  4th  edit.     1  SeUoo,  64-^102. 
id)  3  Bl.  Com.  281. 
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particularly,  the  manner  in  which  this  is  done.    In 
the  King's  Bench,  the  plaintiflTs   attorney  com- 
mences the  suit  by  preparing  a  draft  (called  a  prce- 
cipe)  of  the  original  writ,  appropriate  to  the  pro- 
posed  action,   in  such  form  as  is  thought  most 
proper  and  conformable  to  precedent.     This  he 
brings  to  the  placer  (an  oflScer  of  the   court  of 
common  law,  whose  duty  it  is  to  issue  the  capias 
and  other  process  on  original  writs),  to  serve  as 
instructions  for  the  preparation  both  of  the  ori- 
ginal and  the  capias.     To  prepare  or  issue  the 
original^  indeed,  is  not  the  duty  of  the  filacer,  but 
of  the  cursitor  (an  officer  of  the  Court  of  Chan- 
cery) ;  but  the  filacer  receives  the  praecipe  for  the 
purpose  of  transmitting  it  afterwards  to  the  cursi- 
tor, as  instructions  for  the  latter  officer  to  prepare  an 
original,  if  it  should  become  necessary  to  issue  that 
writ  (6)  ;  and  accordingly,  he  also  receives  from 
the  plaintifTs  attorney,  on  behalf  of  the  cursitor, 
iheJiTie  which  is  payable  to  the  King,  on  obtaining 
an  original  (c).  In  the  mean  time,  and  without  wait- 
ing for  the  intended  original,  the  filacer  issues  the 
capias,  in  the  form  marked  out  by  the  praecipe ;  and 
after  this,  the  plaintiff  having  no  actual  use  for  the 
original,  it  is  seldom,  in  fact,  taken  out  from  the 
cursitor's  office.     In  the  Common  Pleas,  the  com- 
mon course  of  proceeding  is  similar;  but  with  this 
difierence,  that  the  praecipe  is  framed,  and  the  ca- 
pias made  out,  in  a  form  not  varying  (as  in  the 
King's  Bench)  according  to  the  form  of  action 
really  intended  to  be  brought ;  but  always  in  that 

{h)  1  Tidd.  98.  4th  edit.  1  SeUou,  212. 
(c)  Attornies*  Pract.  Epit.  46. 
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particular  form  of  action  called  trespass^  a  fictitious 
method,  pursued  in  a  view  to  cheapness  and  expe- 
dition (d).  In  this  action  of  trespass,  no  fine  is  pay- 
able on  obtaining  the  original  writ;  and  conse- 
quently the  filacer  receives  none  from  the  plaintifi^, 
upon  issuing  the  capias. 

Such  is  the  usual  practical  mode  of  commencing 
personal  actions  by  original  writ  j  but  it  is  not  the 
invariable  course;  for  in  some  cases,  both  in  the 
King's  Bench  and  Common  Pleas,  the  praecipe  is 
taken  to  the  cursitor,  and  the  original  writ  regu- 
larly made  out  and  issued  (e);  and  in  all  real  and 
mixed  actions,  and  also  in  personal  ones,  when  the 
capias  does  not  lie,  the  same  regular  method  must 
be  pursued.     And  even  when  the  action  actually 
commences  with  a  capias,  in  the  manner  above  de- 
scribed, it  is  to  be  observed,  that  the  existence  and 
issuing  of  an  original,  is  still,  in  point  of  law,  always 
supposed;  that  instrument  being  in  principle  re- 
quired, both  as  authority  for  the  institution  of  the 
suit  itself,  and  for  the  issuing  of  the  process.     Ac- 
cordingly, it  is  in  the  power  of  sl  defendant,  in 
some  cases,  to  object,  at  a  proper  period  of  the 
suit,  that  no  original  writ  has  issued;  and,  upon 
such  objection,  the  plaintiff  will  be  obliged,  retro- 
spectively, to  supply  the  defect,  by  obtaining  it  in 
proper  form  from  the  cursitor *s  office  (f). 

(d)  3  Bl.  Com.  281.  Sellon,  Introd.  xliii. 
(0  *•  £)•  ^  proceeding  to  outlawry,  1  Tidd,  98.  4th  edit.    At- 
torn. Pract.  Epit.  37* 

(/)  1  SeUon,  69.  Introd.  xliv.    See  Appendix,  note  (4). 
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Under  the  capias,  or  other  process,  the  defendant 
is  compelled  to  appears—either  by  force  of  acttud 
arrest  (where  the  law  authorizes  that  proceeding), 
or  by  other  methods  of  practice,  which  may  be  here 
passed  over,  as  belonging  to  the  law  of  process. 
This  appearance  shall  now  be  supposed  to  take 
place.  At  the  same  time,  the  plaintiff  also  appears, 
and  the  pleadings  commence.  The  next  subject 
for  consideration,  therefore,  shall  be  the  manner  in 
which  the  parties  appear  and  plead. 

Of  this  subject,  it  is  impossible  to  obtain  a  clear 
and  correct  idea,  without  some  preliminary  consi- 
deration of  the  method  of  appearance  and  pleading 
anciently  in  use.  It  will  be  necessary,  therefore, 
here  to  give  a  short  account  of  that  method* 

Ancient  As  uow,  SO  formerly,  the  defendant  was  made 
practice  as  to  appear  by  original  writs,  and  process  founded 
ance  Sn"  upou  them.  Thcsc,  as  now,  were  returnable  in 
pleading,    f^  ,^ .  ^^^  ^  ^^y  ^^  j^erc  obscrvcd,  that  as 

these  writs  were  returnable  always  in  fcnw,  so  the 
appearance  of  the  parties,  the  pleading,  and  aU 
proceedings  whatever  in  open  court,  took  place  in 
term  time  only,  and  never  in  vacation. 

The  appearance  of  the  parties  might  be  either 
in  person  or  by  attorney;  but  actual  and  personal 
appearance  in  open  covrtj  either  by  the  attorney  or 
his  principal,  was  requisite  (jg). 

(g)  See  Appendix^  note  (5). 
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Upon  such  appearance,  followed  the  allegations 
of  fact  mutually  made  on  either  side,  by  which  the 
court  received  information  of  the  nature  of  the 
controversy.  These,  described  at  first  by  the  rude 
term  of  loquela^  have  been,  in  more  modem  times, 
denominated  the  pleading  or  pleadings. 

As  the  appearance  was  an  actual  one,  so  the 
pleading  was  an  oral  altercation,  in  open  court,  in 
presence  of  the  judges {h).  This  method  of  plead- 
ing viv4  voce,  universally  in  use  among  the 
early  European  judicatures(i),  and  indeed  the  natu- 
ral practice  of  all  countries  where  the  arts  of  civil- 
ization have  made  little  progress,  certainly  pre- 
vailed in  the  English  courts  in  the  reign  of  Henry 
III.  (Ar),  and  is  generally  supposed  to  have  been 
retained  there  to  a  much  later  era(/). 

These  oral  pleadings  were  delivered  either  by 
tlte  party  himself  or  his  pleader ,  (called  narrator  and 
advocatusj(m);  and  it  seems  that  the  rule  was  then 
already  established,  that  none  but  a  regular  advo- 
catCf  (or,  according  to  the  more  modern  term,  bar- 
rister) could  be  a  pleader  in  a  cause  not  his 
own  (n). 

It  was  the  office  of  the  judges  to  superintend,  or 


(A)  See  Appendix,  not*  (6)        (i)  Sec  Appendix,  notb  (7). 

(*)  Vide  Bract.  372,  b. 

(/)  The  practice  is  said  to  have  been  abandoned  about  the 
middle  of  the  reign  of  Edw.  III.  GObert's  Origin  of  King's 
Bench,  v.  3  Reeves,  95. 

(m)  Bract.  412.  a.  372.  b.  (>•)  See  Appendix,  note  (8). 
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(according  to  the  allusion  of  a  learned  writer)  (o), 
moderate  the  oral  contention  thus  conducted  before 
them.  In  doing  this,  their  general  aim  was  to  com* 
pel  the  pleaders  so  to  manage  their  alternate  alle- 
gations, as  at  length  to  arrive  at  some  specific  point 
or  matter  affirmed  on  the  one  side^  and  dented  on  the 
other.     When  this  matter  was  attained,  if  it  proved 
to  be  a  point  of  few,  it  fell  of  course  to  the  deci- 
sion of  the  judges  themselves  (to  whom  alone  the 
adjudication  of  all  legal  questions  belonged)  (p); 
but,  if  a  point  oi  fact,  the  parties  then,  by  mutod 
agreement,  referred  it  to  one  of  the  various  methods 
of  trial  then  practised,  or  to  such  trial  as  the  Court 
should  think  proper.  This  result  being  attained,  the 
parties  were  said  to  be  at  issue  Cad  exitum — ^that 
is,  at  the  end  of  their  pleading);  the  question  so  set 
apart  for  decision,  was  itself  called  the  issue  ;  and 
was  designated,  according  to  its  nature,  as  either 
an  issue  in  fact  or  an  issue  in  law(q).    The  whole 
proceeding  then  closed,  in  case  of  an  issue  in  fict, 
by  an  award  or  order  of  the  Court,  directing  the  in- 
stitution, at  a  given  time,  of  the  mode  of  trial  fixed 
upon ;  or,  in  case  of  an  issue  of  law,  by  an  adjourn- 
ment of  the  parties  to  a  given  day,  when  the  judges 
should  be  prepared  to  pronounce  their  decision. 

During  this  oral  altercation,  a  contemporaneous 
official  minute  in  writing  was  drawn  up  by  one  of 
the  officers  of  the  Court,  on  a  parchment  roll,  eon- 

(o)  Mr.  Reeves,  vol.  ii.  344,  where  some  curious  specimens 
from  the  Year  books  are  given,  of  the  manner  of  the  viv&  voce 
pleading, 
(p)  See  Appendix,  note  (9).      (q)  See  Appendix,  notb  (10). 


CH«  I.]  IN  AN  ACTION,  31 

taining  a  transcript  of  all  the  different  allegations 
of  fact,  to  the  issue  inclusive.  And,  in  addition  to 
this,  it  comprised  a  short  notice  of  the  nature  of  the 
action,  the  time  of  the  appearance  of  the  parties  in 
Court,  and  the  acts  of  iJie  Court  itself  during  the 
progress  of  the  pleading.  These  chiefly  consisted  of 
what  were  called  the  **  continuances**  of  the  proceed- 
ings,— ^the  nature  of  which  was  as  follows.  There 
were  certain  purposes  for  which  the  law  allowed  the 
proceedings  tobe  adjourned,  or  continued  over  from 
one  term  to  another,  or  from  one  day  to  another 
in  the  same  term ;  and  when  this  happened,  an  en- 
try of  such  adjournment  to  a  given  day,  and  of  its 
cause,  was  made  on  the  parchment  roll;  and  by 
that  entry,  the  parties  were  also  appointed  to  re- 
appear at  the  given  day  in  Court.  Such  adjourn- 
ment was  called  a  continuance.  Thus  the  award  of 
the  mode  of  trial  on  an  issue  in  fact,  and  also  the 
adjournment  of  the  parties  to  a  certain  day,  to  hear 
the  decision  of  the  Court  on  an  issue  in  law,  were 
each  of  them  continuances,  and  were  entered  as  such 
on  the  roll.  The  official  minute  of  the  pleading, 
and  other  proceedings,  thus  made  on  the  parch- 
ment roll,  was  called  the  record.  As  the  suit  pro- 
ceeded, simUar  entries  of  the  remaining  incidents 
in  the  cause  were,  from  time  to  time,  continually 
made  upon  it;  and  when  complete,  it  was  preserved 
as  a  perpetual,  intrinsic,  and  conclusively  admissible 
testimony  of  all  the  judicial  transactions  which  it 
comprised.  From  the  beginning  of  the  reign  of 
Rich.  T.  (r),  commences  a  still  extant  series  of  re- 

(r)  1  Reeves,  218. 
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cords,  down  to  the  present  day;  and  such,  as  far 
back  as  can  be  traced,  has  always  been  the  stable 
and  authentic  quality  of  these  documents  in  con- 
templation of  law  (^). 

To  return  to  the  modem  practice. 


aoce. 


ojrappear.  The  appearance  of  the  parties  is  no  longer  (as 
formerly)  by  the  actual  presence  in  Court,  either  of 
themselves  or  their  attomies.  It  is  to  be  observed, 
however,  that  an  appearance  of  this  kind  is  still 
supposed  ;  and  exists  in  fiction  or  contemplation  of 
law.  But,  in  fact,  appearance  is  efiected  on  the 
part  of  the  defendant  (where  he  is  not  arrested)  by 
making  certain  formal  entries  in  the  proper  office 
of  the  Court,  expressing  his  appearance  (/),  or,  in 
case  of  arrest,  it  may  be  considered  as  effected  by 
giving  bail  to  the  action.  On  the  part  of  the  plain- 
tifl;  no  formality  expressive  of  appearance,  is  ob- 
served, but,  upon  appearance  of  the  defendant, 
efiected  in  the  manner  above  described,  both  par- 
ties are  considered  as  in  Court(u). 

The  appearance  of  either  party  may  in  general 
purport  to  be  either  in  his  own  person,  or  that  of 
his  attorney  (^);  but,  when  he  appears  by  attorney, 
there  ought  regularly,  and  there  is  always  sup- 
posed to  be,  a  warrant  ht  ivriting  executed  by  him 

for  that  purpose  (y). 

"       ■  ■  ■  ■  ■  >  i 

(*)  See  Appendix^  notb  (11). 

(0  Impey,  C.  P.  216.    1  Tidd,  213,  214,  4th  edit. 

(tt)  Impey,  C.  P.  215.        (*)  See  Appendix,  notb  (12). 

Cy)  1  Tidd,  69,  70,  4th  edit. 
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The  appearance,  in  common  with  all  other  sub- 
sequent proceedings  supposed  to  take  place  in 
Court,  should  (in  accordance  with  the  state  of  the 
ancient  practice)  purport  to  be  in  term  time.  It  is 
to  be  observed,  however,  that  though  the  proceed- 
ings are  expressed  as  if  occurring  in  the  term,  yet 
much  business  is  now,  in  fact^  done  during  the  pe- 
riods of  vacation. 

On   appearance  of  the  parties,   the  pleadings  or  plead- 
commence  (z).  *"*' 

These  have  long  since  ceased  to  be  delivered 
oraUy^  or  in  open  Court.  The  present  practice  is 
to  draw  them  up,  in  the  first  instance^  on  paper ^ 
and  the  attomies  of  the  opposite  parties  either  mu- 
tually deliver  them  to  each  other  out  of  court,  or 
(according  to  the  course  of  practice  in  the  parti- 
cular case)  file  them  in  the  office  of  the  proper 
officer  of  the  court ;  from  whence  a  copy  of  each 
pleading  is  furnished  to  the  party,  by  whom  it  is  to 
be  answered  (a).  These  paper  pleadings,  at  a  sub- 
sequent period,  are  entered  on  record  (according  to 
a  course  of  practice  that  will  be  afterwards  stated), 
by  transcribing  them  on  a  parchment  roll. 


(z)  See  Appendix,  note  (13). 

{a)  1  Sellon,  231.  294.  1  Arch.  Pract.  110.  121,  where  it  is 
explained  in  what  cases  they  should  be  JUed,  and  in  what  deW- 
vend.  They  are  filed  in  the  Common  Pleas,  in  the  office  of  the 
prothonotaries  (Imp.  C.  P.  69.  297-  1  Sellon,  223).  In  the 
King's  Bench,  the  declarations  are  filed  with  the  derk  of  the  de« 
darations  (1  Tidd,  395,  4th  Edit.),  and  the  other  pleadings 
with  the  derk  of  the  papers  (1  Sell(m,  295). 
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At  what  exact  period,  and  by  what  gradations, 
these  alterations  of  the  ancient  system  took  place, 
has  not  been  accurately  determined.     The  most 
probable  opinion  seems  to  be,  that  the  mode  of 
departure  from  the  old  practice  of  making  verbal 
statements  in  open  court,  and  entering  them  con- 
temporaneously on  record,  was  that  the  pleader, 
(through  an  allowed  relaxation  of  that  proceeding) 
began  to  discontinue  the  oral  delivery,  and,  in  lieu 
of  it,  entered  his  statement,  in  the  first  instance, 
upon  the  parchment  roll,  on  which  the  record  used 
to  be  drawn  up — that  the  pleader  of  the  other  party 
had  access  to  this  roll,  in  order  to  concert  his  an- 
swer,  which  he  afterwards  entered  in  the  same 
manner,  and  that  the  roll  thus  formed  both  the 
primary  statement  and  the  record — that  this  me- 
thod being  attended  with  some  inconveniences,  the 
expedient  was  at  length  adopted  of  putting  the 
pleadings,  first,  on  paper^  delivering  them  in  that 
form  to  either  party,  or  filing  them  in  the  proper 
ofiice   of  the  Court,  and  deferring  the  entry  of 
them  on  record,  till  a  subsequent  stage  of  the 
cause  (i).  It  is  supposed  that  the  mode  of  entering, 
in  the  first  instance,  on  the  roll,  continued  at  least 
as  late  as  the  reign  of  Ed.  IV.  (c).    When  it  began, 
that  is,  when  the  oral  pleading  was  first  abandoned, 
is  a  point  of  some  uncertainty;  but  the  probability 
seems  to  be,  that  it  took  place  in  the  middle  of  the 
reign  of  Ed.  III. (rf). 

If  the  method  of  written  pleading  was  introduced 


(6)  3  Reeves,  427-  (c)  Ibid.  (rf)  lb.  95. 
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in  the  manner  here  described,  a  satisfactory  expla- 
nation is  thus  afforded  of  a  circumstance  which  it 
would  be  otherwise  difficult  to  account  for,  viz. 
that  the  paper  pleadings  thus  filed  or  delivered  6e- 
txveen  the  parties j  pursue  the  style  in  which  the  record 
itself  was  drawn  up.  Like  it,  they  are  expressed  in 
the  third  person,  **A.B.  complains,'*  *^C.D.  comes 
and  defends,"  &c.  and  state  the  form  of  action, 
the  appearance  of  the  parties,  and  sometimes  the 
continuances,  and  other  acts  and  proceedings  in 
court  (e).  They  are  framed,  in  short,  .as  if  they 
were  contracts  from  the  record^ — though  the  record 
is,  by  the  present  practice,  not  drawn  up  till  a  sub- 
sequent period,  and  is  then  a  transcript  from  them. 
Important  effects  belong  to  this  peculiarity  of  style. 
Being  conceived  as  copies  from  the  record^  the 
pleadings  consequently  imply  previous  statements 
by  legal  fiction  supposed  to  be  still  verbally  made  in 
open  court  J  and  contemporaneously  recorded,  accord- 
ing to  the  ancient  practice.  The  effect  of  this,  is, 
that  they  are  framed  upon  tlie  same  principles  as 
those  which  belonged  to  the  method  of  oral  allega- 
tion. The  parties  are  made  to  come  to  issue  ex- 
actly in  the  same  manner  as  when  really  opposed 
to  each  other,  in  verbal  altercation  at  the  bar  of  the 
court}  and  all  the  rules  which  the  judges  of  former 
times  prescribed  to  the  actual  disputants  before 
them,  are,  as  far  as  possible,  still  enforced  with  re- 
spect to  these  paper  pleadings  (f). 


(e)  As  to  the  fonn  in  which  the  record  was  drawn  up^  vide 
supr^,  p.  30. 

(f)  See  Appendix,  note  (14). 
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As  the  oral  pleading  could  formerly  be  delivered 
by  none  but  regular  advocates,  so,  at  the  present 
day,  it  is  necessary  that  each  paper  pleading  should 
be  signed  by  a  barrister  (some  few  of  the  most  or- 
dinary and  simple  kind,  and  all  declarations  ex- 
cepted) ;  and  in  the  Common  Pleas,  no  barrister 
can  sign  a  pleading,  but  one  who  has  attained  the 
degree  of  seijeant ;  but  in  the  other  courts,  there 
is  no  such  restriction.  On  this  head,  it  may  be 
farther  observed  that  the  pleadings,  though  thus 
signed,  and  sometimes  in  fact  drcemt  by  barristers, 
are  also  often  drawn  by  the  attomies,  or  by  persons 
of  learning,  who  have  not  been  admitted  to  the  de-  ' 
gree  of  barrister,  but  are  employed  by  the  attor- 
nies  in  that  department  of  practice  exclusively, — 
and  are  known  by  the  name  of  special  pleaders. 

After  these  preliminary  explanations  as  to  the 
general  practical  form  of  the  modem  pleadings,  it 
is  time  to  consider  their  individual  construction. 

The  pleading  begins  with  the  declaration  or  county 
which  is  a  statement,  on  the  part  of  the  plaintiff,  of 
his  cause  of  action  {g).  In  a  real  action,  it  is  most 
properly  called  the  count;  in  a  personal  one,  the 
declaration  (A).  The  latter,  however,  is  now  the 
general  term ;  being  that  commonly  used  when  re- 
ferring to  real  and  personal  actions  without  distinc- 
tion. In  the  declaration,  the  plaintiff  states  the  na- 
ture and  quality  of  his  case, — ^in  general  more  fully 

than  in  the  writ,  Imt  still  in  strict  conformity  with 

_ -  -  — ■ — - — — ^^— — ^ 

(g)  See  Appendix^  notb  (15). 

\h)  Reg.  Plac.  2,  cites  P.  N.  B.  16.  a.  60.  d. 
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the  tenor  of  that  instrument ;  any  substantial  vari- 
ance between  them,  being  a  ground  of  objection. 
It  will  be  convenient  here  to  exhibit  examples  of 
the  declaration,  in  the  form  which  it  wears  in  those 
more  frequent  actions,  of  which  the  original  writs 
have  already  been  laid  before  the  reader. 

COUNT  ON  A  WRIT  OF  RIGHT  (l). 

In  the  Common  Pleas. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  A.  B.  by  -E.  P.,  his  attorney,  demands 

against  C  2).  four  messuages,  four  wardens,  and  four  acres 

of  land,  with  the  appurtenances,  in  me  parish  of ,  in 

the  county  of ^  as  his  right  and  inheritance,  by  writ 

of  the  Lord  the  King  of  right.  And  thereupon  he  saith 
that  G.  B.,  father  of  him  the  said  A.  B.,  was  seised  of  the 
tenements  aforesaid,  with  the  appurtenances  in  bis  demesne, 
as  of  fee  and  right  in  the  time  of  peace,  in  the  time  of  the 
Lord  George  the  Third,  late  King  of  Great  Britiun,  to  wit, 
within  sixty  years  now  last  past,  by  taking  the  esplees  there- 
of to  the  value,  &c.  And  from  the  said  G.  B.  the  right  de- 
scended to  the  said  A.  B.^  who  now  demands,  as  son  and 
heir  of  the  said  G.  B.,  his  fiuher.  And  that  such  is  hisxight 
he  offers,  &c.  {k). 

COUNT  IN  FORMEDON  (/). 

In  the  Common  Pleas. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit.  A*  B.  demands  against  C.  D.  the  manor 

of  N^  with  the  appurtenances  which  E.  F.  gave  to  G.  B.  and 

(t)  See  the  Original  Writ,  supr^,  p.  9.  N.B.  In  this,  and  all 
the  fbUowing  examples,  except  where  notice  to  the  contrary  is 
given,  the  declaration  is  purposely  adapted  to  the  preceding  writ ; 
80  that,  upon  originals  in  the  forms  above  exhibited,  declarations 
in  the  fonns  here  supposed,  would  be  correct. 

(*)  3  Wils.  561.    3Chitty,  640. 

(0  See  the  Original  Writ,  supr^,  p.  10. 
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th^  heirs  of  his  bodv  issuing,  and  which,  after  the  death  of 
the  said  G.  A,  ougKt  to  descend  to  the  said  A.  B.f  the  son 
and  heir  of  the  saia  G.  B.^  by  form  of  the  gift  aforesaid,  as 
it  is  said.  And  therefore  he  saith  that  E.K  gave  the  said 
manor,  with  the  appurtenances,  to  the  said  G.  B^  and  the 
heirs  of  his  body  issuing,  in  form  aforesaid.  By  virtue  of 
which  gift,  the  said  G.  B.  waH  seised  of  the  said  manor,  with 
the  appurtenances  in  his  demesne,  as  of  fee  and  right  by 
form  or  the  gift  aforesaid,  in  the  time  of  peace,  in  the  tune  of 
our  Lord  the  now  King,  bv  taking  the  esplees  thereof  to  the 
value  often  pounds.  And  from  tne  said  G.  B.  the  right  to 
the  said  manor,  with  the  appurtenances,  descended,  by  form 
of  the  gift  aforesaid,  to  the  said  A.  B.^  who  now  demands 
the  same,  as  son  and  heir  of  the  said  G.  B.y  his  father.  And 
which,  after  the  death,  3^.;  and  therefore  he  brmgs  his 
suit,  &:c«(m). 

COUNT  IN  DOWER  (w)« 

In  the  Common  Pleas. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  A.  J5.,  widow,  who  was  the  wife  of  E.  B^ 


deceased,  by her  attorney,  demands  against  C.  D.  the 

third  part  of  ten  messuages,  ten  bams,  ten  stables,  four  gar- 
dens, four  orchards,  two  thousand  acres  of  meadow,  two 
thousand  acres  of  pasture,  and  two  thousand  acres  of  other 

land,  with  the  appurtenances,  in  the  parish  of ^  in 

the  county  of ,  as  the  dower  of  the  said  A.  B.  of  the 

endowment  of  E.  J5.,  deceased,  heretofore  her  husband, 
whereof  she  hath  nothing,  &c.  (o) 

DECLARATION  IN  QUARE  IMPEDIT  (/>)• 

In  the  Common  Pleas. 

Term,  in  the year  of  the  reign 


of  King  George  the  Fourth. 

to  wit,  T.,  bishop  of ,  C.  -D.,  Esquire,  and 

£•  F,f  Clerk,  were  summoned  to  answer  A.  J3.,  widow,  of  a 

(wi)  Booth,  144.  (;i)  See  the  Original  Writ,  supra,  p.  11. 

(o)  3  Chitty,  597-     Booth,  166.     Rast.  Ent.  234.  b. 
{p)  See  the  Original  Writ,  supra,  p.  11. 
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plea(9),  that  they  permit  the  said  A.  B.  to  present  a  fit  per- 
son to  the  rectory  of  the  parish  church  (tf ,  in  the 

county  of ,  which  is  vacant,  and  belongs  to  her  pre- 
sentation.    And  Uiereupon  the  said  A.  B.,  by ,  her 

attorney,  complains  that  whereas  one  Sir  J.  D.,  Baronet, 

DOW  deceased,  in  his  life-time,  to  wit,  on  the da^  of 

,  in  the  year ,  was  seised  of  the  manor  oiK., 

with  its  appurtenances,  to  which  mni 
said  rectory,  with  its  appurtenance: 
demesne  as  of  fee.  And  being  so  seis 
he,  tlie  said  Sir  J.  D.,  afterwards,  to 

of ,  in  the  year ,  at  — 

,  presented  to  the  said  chui 

one  E.  G.,  his  clerk,  who,  on  the  { 
Sir  J.  D.,  was  admitted,  instituted, 
same,  in  the  time  of  peace,  in  the 
Lord  George  the  Third,  late  King  i 
he,  the  said  Sir  J.  D.,  being  so  seisec 
the  said  advowson  belongmg  there 

wards,  to  wit,  on  the  day  < 

,  at aforesaid,  in  the  county  aforesaid,  died 

so  seis^  of  such  estate  therein,  upon  whose  death  the  said 
manor,  with  the  said  advowson  so  belonging  thereto,  de- 
scended to  the  said  A.  B.,  as  daughter  and  heiress  of  the 
said  Sir  J.  D.,  whereby  she  became  and  was  seised  of  the 
said  manor,  with  the  said  advowson  so  belonging  thereto, 
in  her  demesne  as  of  fee.     And  being  so  seised,  the  said 

church  afterwards,  to  wit,  on  the day  of ,  at 

aforesaid,  in  the  county  aforesaid,  became  vacant  by 

the  deatli  of  the  said  E.  Q.,  wherebv  it , then  and  there  be- 
longed, and  now  belongs,  to  the  said  A.  B.,  to  present  a  fit 
person  to  the  said  church  so  being  vacant  ai  aforesaid.  But 
the  said  bishop,  C.  D.  'and  E.  F.,  will  not  permit  her,  but 
unjustly  hiwlerb^f  wherefore  she,  the  said -4.  B.,  saiththat 
she  is  injured,  and  hath  sustained  damage  to  the  value  of 
:  pounds.     And  therefore  she  brings  her  suit,  &c.{r) 


(9)  "  Plea,"  in  this  and  many  other  instances,  is  still  used '"  't* 
BocicDt  sense  of  rut/ or  aclion,  vide  Appendix,  notb  (1).  This, 
however  (m  will  be  seen  hereafter),  is  not  now  its  usual  or  ordi- 
nary meaning. 

(c)  3  Chitty,  586.     1  Arch.  438.     10  Went.  67- 
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DECLARATION  IN  DEBT  (^)< 

On  a  Bond. 
In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C  D.  was  summoned  to  answer  A.  B,  of 


a  plea,  that  he  render  to  the  said  A.  B.  the  sum  of 

Sounds,  of  good  and  lawful  money  of  Great  Britain,  which 
e  owes  to,  and  unjustly  detains  from  him.     And  thereupon 

the  said  A.  B.,  by his  attorney,  complains.    For  that 

whereas  the  said  C.  D.  heretofore,  to  wit,  on  the —  day 

of ,  in  the  year  of  our  Lord ,  at ,  in  the 

county  of — ,  by  his  certain  writing  obligatory,  sealed 

with  nis  seal,  and  now  shown  to  the  court  here  (the  date 
whereof  is  the  day  and  year  aforesaid),  acknowledged  him- 
self to  be  held,  and  firmly  bound  to  the  said  A.B.  in  the  sum 

of pounds  above  demanded,  to  be  paid  to  the  said 

A.  B, ;  yet  the  said  C.  2>.  (although  often  requested)  hath 

not  as  yet  paid  the  said  sum  of pounds  above  de- 

mandeo,  or  any  part  thereof,  to  the  said  A.  B.  But  so  to 
do,  hath  hitherto  wholly  refused,  and  still  refuses,  to  the 

damage  of  the  said  A,  B.  of pounds;  and  therefore 

he  brmgs  his  suit,  &c. 

DECLARATION   IN   DEBT  (/). 

On  simple  Contract. 
In  the  King's  Bench. 

—  Tenn.  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C.  D.  was  summoned  to  answer  A.  JB.  of 

a  plea  that  he  render  to  the  said  A,  B,  the  sum  of 

Sounds,  of  good  and  lawful  money  of  Great  Britain,  which 
e  owes  to  and  unjustly  detains  from  him.     And  thereupon 

(#)  See  the  Original  Writ>  supr^^  p.  12. 

(0  See  the  Original  Writ,  supri,  p.  12.  That  writ,  it  will  be 
observed,  is  so  general,  as  to  apply  to  all  causes  of  action  sufficient 
to  constitute  a  debt  in  point  of  law.  There  is,  accordingly,  but 
one  form  of  original  writ,  in  debt,  though  the  form  of  the  decla^ 
ration,  will  vary  according  to  the  nature  of  the  cause  of  action ; 
as  in  this  and  the  preceding  example.. 
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the  said  ^  B.9  by his  attorney,  complains:  For  that, 

whereas  the  said  C.  D.  heretofore,  to  wit,  on  the 

day  of in  the  year  of  our  Lord at in 

the  county  of was  indebted  to  the  said  A.  B.  in  the 

sum  of pounds,  of  lawful  money  of  Great  Britain, 

for  divers  goods,  wares,  and  merchandize,  by  the  said  A.B. 
before  that  time  sold  and  delivered  to  the  said  C  D.  at  his 
special  instance  and  request,  to  be  paid  by  the  said  C,  D.  to 
tne  said  A.  B.  when  he  the  said  C.  D.  should  be  thereto 
afterwards  reauested.  Whereby,  and  bv  reason  of  the  said 
last-mendonea  sum  of  money  bein^  and  remaining  wholly 
unpaid,  an  action  hath  aconied  to  the  said  A.  B.^  to  demand 

and  have  of  and  from  the  said  C  2>.  the  said  sum  of 

pounds  above  demanded ;  yet  the  said  C.  2).  (althoiurh  <^tea 

requested)  hadi  not  as  yet  paid  the  said  sum  of- 

pounds  above  demanded,  or  any  part  thereof,  to  the  said 
A.  B.     But  so  to  do  hath  hitherto  wholly  refused,  and  still 

refuses,  to  the  damage  of  the  said  A.  B*  of pounds; 

and  therefore  he  brings  his  suit,  &c 

DECLARATION   IN   COVENANT  (tt). 

On  an  Indenture  of  Lease — for  not  repairing. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C.  D.  was  summoned  to  answer  A.  B,  of 

a  plea,  that  he  keep  with  him  the  covenant  made  by  the  said 
C.  D.  with  the  said  ^.  A,  according  to  the  force,  form  and 
effectof  a  certain  indenture  in  that  behalf  made  between  them. 
And  thereupon  the  said  A.  -B.,  by his  attorney,  com- 
plains: For  that,  whereas  heretofore,  to  wit,  on  the — 

day  of in  the  year  of  our  Lord at in 

the  county  of by  a  certain  indenture  then  and  there 

made  between  the  sidd  A.  B.  of  the  one  part,  and  the  said 
C  2>.  of  the  other  part  (one  part  of  which  said  indenture, 
sealed  with  the  seal  of  the  said  C.  2).,  the  said  A.  B.  now 
brings  here  into  Court,  the  date  whereof  is  the  day  and 
year  aforesaid),  the  said  A.  A,  for  the  consideration  therein 
mendoned,  did  demise,  lease,  set,  and  to  farm  let  unto  the 
said  C.  D.  a  certain  messuage  or  tenement,  and  other  pre- 
mises, in  the  said  indenture  particularly  specMied,  to  hold 
the  same,  with  the  appurtenances,  to  the  said  C.  2).,  his 
executors,  admmistrators  and  assigns,  from  the  twenty-fifUi 

■ 

(«)  See  the  Original  Writ,  8upri>  p.  13. 
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day  of  March  next  ensuing  the  date  of  the  said  indenture, 
for  and  during,  and  unto  the  full  end  and  term  of  seven 
years  from  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  at  a  certaui  rent  payable  by  the  said  C  D.  to 
the  said  A.  B.j  as  in  the  said  indenture  is  mentioned.  And 
the  said  C.  D.^  for  himself,  his  executors,  administrators 
end  assigns,  did  thereby  covenant,  promise  and  agree,  to 
and  with  the  said  A.  J3.,  his  heirs  and  assigns  (amongst 
other  things),  that  he  the  said  C  D.,  his  executors,  admi- 
nistrators and  assigns,  should  and  would,  at  all  times  du- 
ring the  continuance  of  the  said  demise,  at  his  and  their 
own  costs  and  charges,  support,  uphold,  maintain  and  keep 
the  said  messuage  or  tenement  and  premises  in  good  and 
tenantabie  repair,  order  and  condition;  and  the  same  mes- 
suage or  tenement  and  premises,  and  every  part  thereof, 
should  and  would  leave  in  such  good  repair,  order  and 
condition,  at  the  end  or  other  sooner  determination  of 
the  said  term.  As  by  the  said  indenture,  reference  being 
thereunto  had,  will,  among  other  things,  fully  appear.  By 
virtue  of  which  said  indenture,  the  said  C  D.  afterwards, 
to  wit,  on  die  twenty-fifth  day  of  March,  in  the  year  afore- 
said, entered  into  the  said  premises,  with  the  appurtenances, 
and  became  and  was  possessed  thereof,  and  so  continued 
until  the  end  of  the  said  term.  And  although  the  said 
A,  B,  hath  always,  from  the  time  of  the  making  of  the  said 
indenture,  hitherto,  done,  performed  and  fulfilled  all  things 
in  the  said  indentare  contained  on  his  part  to  be  performed 
and  fulfilled,  vet  protesting,  that  the  said  C  D.  hath  not 
performed  ana  fulnlled  any  thing  in  the  said  indenture  con- 
tained, on  his  part  and  behalf  to  be  performed  and  fulfilled, 
in  fact,  the  said  A.  B.  saith,  that  the  said  C.  jD.  did  not, 
during  the  continuance  of  the  said  demise,  support,  uphold, 
mahitain  and  keep  the  said  messuage  or  tenement  and  pre- 
mises in  good  and  tenantabie  repair,  order  and  condition, 
and  leave  the  same  in  such  repair,  order  and  condition,  at 
the  end  of  the  said  term;  but  for  a  long  time,  to  wit, 
for  the  last  three  years  of  the  said  term,  did  permit  all  the 
windows  of  the  said  messuage  or  tenement  to  be,  and  the 
same  during  all  that  time  were,  in  every  part  thereof  ruin- 
ous, in  decay,  and  out  of  repair,  for  want  of  necessary  repa- 
ration and  amendment  And  the  said  C.  Z).  left  the  same, 
being  so  ruinous,  in  decay,  and  out  of  repair  as  aforesaid, 
at  the  end  of  the  said  term,  contrary  to  the  form  and  effect 
of  the  said  covenant  so  made  as  aforesaid.  And  so  the  said 
A»  B.  saith,  that  the  said  C  Z).  (although  often  requested) 
hath  not  kept  the  said  covenant  so  by  him  made  as  afore- 
said, but  hath  broken  the  same;  and  to  keep  the  same  with 
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the  said  A,  B.  hath  hitherto  wholly  refused,  and  still  re-> 

fuses,  to  the  damage  of  the  said  A,  B.  of —  pounds, 

and  dierefore  he  bruigs  his  suit,  &c. 

DECLARATION   IN   DETINUE  (jc). 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  G£ORG£  the  Fourth. 

to  wit,  C  D.  was  summoned  to  answer  A.  B.  of 

a  plea,  that  he  render  to  the  said  A.  B.  certain  goods  and 

chattels  of  the  value  of pounds,  of  lawful  money  of 

Great  Britain,  which  he  unjustly  detains  from  him.  And 
thereupon  the  said  A.  JJ.,  by his  attorney,  com- 
plains: For  that,  whereas  the  said  A.  B*  heretofore,  to  wit, 

on  the day  of in  the  year  of  our  Lord 

at in  the  county  of delivered  to  the  said 

C.  D.  certain  goods  and  chattels,  to  wit,  forty  bushels  of 
wheat,  of  the  said  A.  B.,  of  great  value,  to  wit,  the  value  of 

pounds,  of  lawful  money  of  Great  Britain,  to  be  re- 

deliverea  by  the  said  C  D.  to  the  said  A,  B.  when  he  the 
said  C  D.  should  be  thereto  afterwards  requested.  Yet 
the  said  C.  X).,  although  he  was  afterwards,  to  wit,  on  the 

day  of in  the  year   aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  requested  by  the  said 
A.  B.  so  to  do,  hath  not  as  yet  delivered  the  said  goods  and 
chattels,  or  any  of  them,  or  any  part  thereof,  to  tlie  said 
A,  B.;  but  so  to  do  hath  hitherto  wholly  re&ised,  and  still 
refuses,  and  still  unjustly  detains  the  same  from  the  said 

A.  jB.,  to  wit,  at aforesaid,  in  the  county  aforesaid, 

to  t'le  dami^e  of  the  said  A.  B,  of pounds;  and 

tlierefore  he  brings  his  suit,  &c.  (t/) 

DECLARATION   IN    TRESPASS  (z). 

For  an  Assault  and  Battery. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C.  D.  was  attached  to  answer  A.  B.  of  a 


plea,  wherefore  he  the  said  C.  Z).  with  force  and  arms,  at 

{x)  See  the  Original  Writ,  supra,  p.  14.       (.y)  2  Chitty,  235. 
(2)  See  the  Original  Writ,  supra,  p.  14. 
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in  the  county  of — = made  an  assault  upon  the 


said  A.  B.J  and  beat,  wounded  and  ill-treated  him,  so  that 
his  life  was  despaired  of,  and  other  wrongs  to  him  there 
did,  to  the  damage  of  the  said  A.  B.^  and  against  the  peace 
of  our  Lord  the  now  King.  And  thereupon  the  said  A.B.9 

by his  attorney,  complains:  For  that  the  said  C  2). 

heretofore,  to  wit,  on  the day  of in  the  year 

of  our  Lord with  force  and  arms,  at aiore- 

said,  in  the  county  aforesaid,  made  an  assault  upon  the  said 
A.  J3.,  and  then  and  there  beat,  wounded  and  ill-treated 
him,  so  that  his  life  was  despaired  of;  and  other  wron^  to 
the  said  A,  B.  then  and  there  did;  against  the  peace  01  our 
said  Lord  the  King,  and  to  the  damage  of  the  said  A.B.  o£ 
pounds;  and  therefore  he  brings  his  suit,  8cc. 

DECLARATION   IN   TRESPASS  (o). 

Quare  clausum  fregit. 
In  the  King's  Bench. 

Term,  in  the year  of  the  reign 


of  King  George  the  Fourth. 

to  wit,  C  D.  was  attached  to  answer  A.  B.  of  a 

plea,  wherefore  he  the  said  C  D.  with  force  and  arms  broke 
and  entered  the  close  of  the  said  A.  J3.,  situate  and  being  in 

the  parish  of in  the  county  of and  with  his 

feet,  in  walking,  trod  down,  trampled  upon,  consumed  and 
spoiled  the  grass  and  herbage  of  the  said  A,  B.  there  grow- 
ing, and  being  of  great  value;  and  other  wrongs  to  the  said 
A.  B,  there  did,  to  the  damage  of  the  said  A.  J3.,  and  against 
the  peace  of  our  Lord  the  now  King.     And  thereupon  the 

said  A.B.,  by his  attorney,  complains:  For  that 

the  said  C.  D.  heretofore,  to  wit,  on  the day  of 

in  the  year  of  our  Lord with  force  and 

arms  broke  and  entered  the  close  of  the  said  A.  J3.,  that  is 

to  say,  a  certain  close  called situate  and  being  in 

the  parish  aforesaid,  in  the  county  aforesaid,  and  with  nis 
feet,  in  walking,  trod  down,  trampled  upon,  consumed  and 
spoiled  the  grass  and  herbage  of  the  said  A.  B,  then  and 
there  growing,  and  being  of  great  value,  to  wit,  of  the  value 

of pounds,  of  lawful  money  of  Great  Britain;  and 

other  wrongs  to  the  said  A.  B,  then  and  there  did ;  against 

(a)  See  the  Original  Writ>  supra^  p.  15. 
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the  peace  of  our  said  Lord  the  King,  and  to  the  damage  of 

the  said  A.  B.  of —  pounds;  and  therefore  he  brings 

his  suit,  &c. 

In  a  former  place  (A)  some  mention  was  made  of 
the  action  of  ejectment;  and  it  was  stated  to  be  a 
species  of  the  action  of  trespass.  From  the  great 
importance  and  frequency  of  this  form  of  suit, 
which  (as  before  observed)  has  nearly  supplanted, 
in  practice,  the  whole  system  of  real  and  mixed 
actions,  and  is  the  almost  universal  remedy  for  the 
recovery  of  land,  it  will  be  proper  now  to  present 
the  reader  with  an  example  of  the  Declaration  in 
Ejectment.  The  original  writ,  if  drawn  out,  would 
of  course  vary  in  some  degree,  in  form,  from  those 
in  the  two  preceding  species  of  trespass.  In  eject- 
ment, however,  though  the  proceeding  b  nomi- 
nally by  original  or  by  bill,  as  in  other  actions, 
no  original,  or  writ  of  process,  is,  in  fact,  ever  used. 
The  whole  method  of  proceeding  is  anomalous ; 
and  depends  on  fictions  invented  and  upheld  by 
the  courts,  for  the  convenience  of  justice.  An 
ejectment  commences  by  delivering  to  the  tenant 
in  possession  of  the  premises,  a  declaration  framed 
as  against  a  fictitious  defendant  (for  example,  Ri- 
chard Roe),  at  the  suit  of  a  fictitious  plaintiff  (for 
example,  John  Doe).  This  declaration  (when  the 
action  is  brought  as  by  original)  is  framed  as  if  it 
had  been  preceded  by  original  writ  against  Richard 
Roe;  but  is,  in  fisict,  the  first  step  in  the  cause.  Sub- 
scribed to  this  declaration,  is  a  notice,  in  the  form 
of  a  letter,  from  the  fictitious  defendant  to  the 

{b)  Supril,  p.  22. 
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tenant  in  possession,  apprizing  the  latter,  of  the 
nature  and  object  of  the  proceeding,  and  advising 
him  to  appear  in  court,  in  the  next  term,  to  defend 
his  possession.  Accordingly,  in  the  next  term,  the 
tenant  in  possession,  obtains  a  rule  of  court,  al- 
lowing him  to  be  made  defendant,  instead  of  Ri- 
chard Roe,  upon  certain  terms  prescribed  by  the 
court  for  the  convenient  trial  of  the  title — among 
others,  his  appearing,  and  receiving,  without  writ 
or  process,  a  new  declaration  like  the  first,  but  with 
his  own  name  inserted  as  defendant, — and  pleading 
thereto.  The  form  of  such  new  declaration,  is  as 
follows : 

DECLARATION    IN   EJECTMENT. 

In  the  King's  Bench. 

Term,  in  the year  oftlie  reign 


of  King  George  the  Fourtli. 

to  wit,  C  Z).  was  attached  to  answer  John  Doe 

of  a  plea,  wherefore  he  the  said  C  2).,  with  force  and  arms, 
entered  into  five  messuages,  five  stables,  five  coach-houses, 
five  yards,  and  five  gardens,  situate  and  beingin  the  parish 
of in  the  county  of which  A^B.  (c)  had  de- 
mised to  the  said  John  Doe  for  a  term  which  is  not  yet  ex* 
pired,  and  ejected  him  fi*om  his  said  farm,  and  other  wrongs 
to  the  said  John  Doe  there  did,  to  the  damage  of  the  said 
John  Doe,  and  against  the  peace  of  our  said  Lord  the  now 

King;  and  thereupon  the  said  John  Doe,  by his 

attorney,  complains:  For  that,  whereas  the  smu  A.  B.  here- 
tofore, to  wit,  on  the day  of in  the  year  of 

our  Lord in  the  parish  aforesaid,  in  the  county 

aforesaid,  bad  demised  the  said  tenements  with  the  appur- 
tenances, to  the  said  John  Doe,  to  have  and  to  hold  the 

(c)  This  is  the  name  of  the  party  who  really  institutes  the 
suit,— called  the  'lessor  of  the  plaintiff,"  and  so  distinguished 
from  the  nominal  plaintiff,  John  Doe. 
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same  to  the  said  John  Doe  and  his  assigns,  from  the 


day  of  — : in  the .  year  aforesaid,  for  and  during,  and 

unto  the  full  end  and  term  of years  from  Uience 

next  ensiling,  and  fully  to  be  complete  and  ended.  By 
virtue  of  which  said  demise,  the  said  John  Doe  entered  into 
the  said  tenjsments,  with  the  appurtenances,  and  became 
and  was  thereof  pc^sessed  for  the  said  term  so  to  him 
thereof  granted  as  aforesaid.  And  the  said  John  Doe  being 
so  thereof  possiessed,  the  said  CD.  afterwards,  to  wit,  on 

the day  of  — in  the  year  aforesaid,  with  force 

and  arms  entered  into  the  said  tenements,  with  the  appur- 
tenances, in  which  the  said  John  Doe  was  so  interested,  in 
manner  and  for  the  term  aforesaid,  which  is  not  expired, 
and  ejected  him  the  said  John  Doe  out  of  his  said  farm,  and 
other  wrongs  to  the  said  John  Doe  then  and  there  did 
against  the  peace  of  our  said  Lord  the  King,  and  to  the  da- 
mage of  the  said  John  Doe  of pounds;  and  there- 
fore he  brings  his  suit,  &c. 

DECLARATION   IN   TRESPASS   ON   THE    CASE  (rf). 

In  AssumpsiL 

For  Goods  sold  and  delivered. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 


of  King  George  the  Fourth. 

to  wit,  C  2).  was  attached  to  answer  A,  B.  of  a 

Elea  of  trespass  on  the  case ;  and  thereupon  the  said  A,  B., 
y his  attorney,  complains:  For  that,  whereas  the 

said  C  D.  heretofore,  to  wit,  on  the day  of 

in  the  year  of  our  Lord at in  the  county  of 

was  indebted  to  the  said  A.  B.  in  the  sum  of' ■ 

pounds,  of  lawful  money  of  Great  Britain,  for  divers  goods, 
wares  and  merchandizes,  by  the  said  A.  ^..before  that  time 
sold  and  delivered  to  the  said  C  D.  at  his  special  instance 
and  request ;  and  being  so  indebted  he  the  said  C.  Z> ,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and 

year  aforesaid,  at aforesaid,  in  the  county  aforesaid, 

undertook  and  faithfully  promised  the  said  A.B.\x>  pay 


(d)  See  the  Original  Writ,  supra,  p.  17- 
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him  the  said  sum  of  money  when  he  the  said  C.  D,  should 
be  thereto  afterwards  requested.  Yet  the  said  C  X).  not 
regarding  his  said  promise  and  undertaking,  but  contriving 
and  fraudulently  intending  craftily  and  suDtilly  to  deceive 
and  deft'aud  the  said  A.  B,  in  this  behalf,  hath  not  yet  paid 
the  said  sum  of  money,  or  any  part  thereof,  to  we  said 
A.B.  (although  oftentimes  afterwards  requested).  But 
the  saia  C.  2).,  to  pay  the  same,  or  any  part  thereof,  hath 
hitherto  wholly  reftised,  and  still  reftises,  to  the  damage  of 

the  said  A.  B,  of pounds;  and  therefore  he  brings 

his  suit,  &c. 

DECLARATION    IN   TRESPASS   ON   THE   CASE  (e). 

In  Tracer. 
In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C  D.  was  attached  to  answer  A,  B.  of  a 

Elea  of  trespass  on  the  case;  and  thereupon  the  said  A.  J3., 
y nis  attorney,  complains:  For  that,  whereas  the 

said  A.  B.  heretofore,  to  wit,  on  the day  of 

in  the  year  of  our  Lord at in  the  county  of 

was  lawfully  possessed,  as  of  his  own  property,  of 

certain  goods  and  chattels,  to  wit,  twenty  tables  and  twenty 

chairs  of  great  value,  to  wit,  of  the  value  of pounds, 

of  lawful  money  of  Great  Britain;  and  being  so  possessed 
thereof,  he  the  said  A,  B.  aftierwards,  to  wit,  on  the  day  and 

year  aforesaid,  at aforesaid,  in  the  county  aforesaid, 

casually  lost  the  said  goods  and  chattels  out  of  his  posses- 
sion; and  the  same  afterwards,  to  wit,  on  the  day  and 

year  aforesaid,  at aforesaid,  in  the  county  aforesaid, 

came  to  the  possession  of  the  said  C  Z>.  by  finding;  Yet 
the  sfdd  C.  jD.,  well  knowing  the  said  goods  and  chattels  to 
be  the  property  of  the  said  A.  B.,  ana  of  right  to  belong 
and  appertain  to  him,  but  contriving  and  fraudulently  in- 
tending craftily  and  subtill  v  to  deceive  and  deft^ud  the  said 
A,  B.  m  this  behalf,  hath  not  as  yet  delivered  the  said 
goods  and  chattels,  or  any  part  thereof,  to  the  said  A.  B. 
(although  often  requested  so  to  do);  but  so  to  do  hath 
hitherto  wholly  refused,  and  still  refuses ;  and  afterwards, 

(r)  See  the  Original  Writ,  supra,  p.  18. 
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to  wit,  on  the day  of in  the  year at 

aforesaid,  in  the  county  aforesaid,  converted  and 

disposed  of  the  said  goods  and  chattels  to  his  the  said  C.  Z>.'s 

own  use,  to  the  damage  of  the  said  A.  B.  of pounds; 

and  therefore  he  brings  his  suit,  &c. 

DECLARATION   IN   TRESPASS   ON   THE   CASE  (J^). 

For  a  Libel. 
In  the  King's  Bench. 

Term,  in  the year  of  the  reign 


of  King  George  tl)e  Fourth. 

to  wit,  C  2).  was  attached  to  answer  A,  B.  of  a 

Elea  of  trespass  on  the  case;  and  thereupon  the  said  A.  B., 
y nis  attorney,  complains:  For  that,  whereas  the 

said  A.  B.  now  is  a  gcx>d,  true  and  honest  subject  of  this 
reahn,  and  as  such  nath  always  conducted  himself;  and, 
until  the  committing  of  the  grievance  hereinafter  mentioned, 
was  always  reputea  to  be  a  person  of  good  fame  and  credit, 
and  hath  never  been  guilty,^nor,  until  the  committing  of  the 
said  grievance,  been  suspected  to  have  been  guilty  of  perjury, 
or  any  other  such  crune;  by  means  of  which  said  pre- 
mises, he  the  said  A.  B.,  before  the  committing  of  the  said 
Sievance,  had  deservedly  obtained  the  good  opinion  of  all 
s  neighbours,  and  of  all  odier  persons  to  whom  he  was 

known,  to  wit,  at in  the  county  of .     And 

whereas,  before  the  committing  of  the  said  grievance,  a  cer- 
tain action  had  been  depending  in  the  Court  of  our  Lord  the 
now  King,  before  the  King  hunself  at  Westminster,  in  the 
county  cff  Middlesex,  wherein  one  E.  F,  was  the  plaintifl^ 
and  one  G.  i£  was  the  defendant;  which  said  action  had 
been  then  lately  tried  at  the  assizes  in  and  for  the  county 
of ;  and  on  such  trial  the  said  A,  B.  had  been  ex- 
amined on  oath,  and  had  given  his  evidence  as  a  witness 

on  the  part  of  the  said  ^.  1^  to  wit,  at aforesaid,  in 

the  county  last  aforesaid;  yet  the  said  C  2).,  well  knowing 
the  premises,  but  gready  envying  the  happy  condition  of 
the  said  A.  B.,  and  contriving  and  wickedly  and  maliciously 
intending  to  injure  the  said  A.  B,  in  his  said  good  fame  and 
credit,  and  to  bring  him  into  public  scandal,  infamy  and 
disgrace,  and  to  cause  it  to  be  suspected  and  believed  that 


(/)  See  the  Original  Writ,  supr^,  p.  19.  ^ 

£ 


50  OF   THE   PROCEEDINGS  [CH.  I. 

the  said  A.  B*  had  been  guil^  of  perjury,  heretofore,  to  wit, 

on   the day  of *  in  the  year  of  our  Lord 

at aforesaid,  in  the  county  last  aforesaid, 

falsely,  wickedly  and  maliciously  did  compose  and  publish, 
and  cause  and  procure  to  be  published,  of  and  concerning 
the  said  A.  J3.,  and  of  and  concerning  die  said  action,  and 
the  evidence  so  given  by  the  said  A.  B,y  a  certain  &lse, 
scandalous,  malicious  and  de&matory  libel,  containing 
(among  other  things)  the  false,  scandalous,  defamatory, 
and  libellous  matter  following,  of  and  concerning  the  said 
A.  B^  and  of  and  concerning  the  said  action,  and  the  evi- 
dence so  given  by  the  said  A,  i?.,  that  is  to  say,  he  (mean- 
ing the  said  A.  B.)  was  forsworn  on  the  trial;  ^meaning  the 
said  trial,  and  thereby  then  and  there  meaning,  that  the 
said  A,  B.y  in  giving  his  evidence  as  aforesaid,  had  com- 
mitted wilful  and  corrupt  perjury).  By  means  of  the  com- 
mitting of  which  grievance,  he  the  said  A*  B.  hath  been,  and 
is  gready  injured  in  his  said  good  fame  and  credit,  and 
brought  into  public  scandal,  infamy  and  disgrace,  insomuch 
that  divers  good  and  worthy  subjects  of  this  realm  have,  by 
reason  of  the  committing  of  the  said  grievance,  suspected 
and  believed,  and  still  do  suspect  and  believe  the  saiu  A.  B. 
to  have  been  guilty  of  peijury ;  and  have,  by  reason  of  the 
committing  of  the  said  grievance,  from  thenceforth  hitherto 
whollj^  refused  to  have  any  transaction  or  acquaintance  with 
the  said  A,  B,  as  they  otherwise  would  have  tiad,  to  the  dar 

mage  of  the  said  A.  n.  of pounds ;  and  therefore  he 

brings  his  suit,  &c. 

With  respect  to  replevin,  wehavealreadyseen(^) 
that  it  is  not  commenced  in  the  Superior  courts, 
and  consequently,  that  no  original  writ  is  sued  out. 
The  form  of  the  declaration  is  as  follows : 

DECLARATION   IN   REPLEVIN. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C.  D.  was  summoned  to  answer  A.  B.  of 

a  plea,  wherefore  he  took  the  catde  of  the  said  A.  B^  and 


(g)  Supr^  p.  20. 
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unjustly  detained  the  same,  against  ^sureties  and  pledges, 

until,  &c.;  and  thereupon  the  said  A.B..^  by his 

attorney,  complains:  For  that  the  said  C  D.  heretofore,  to 

wit,  on  the day  of in  the  year  of  our  Lord 

at  in  the  county  of in  a  certain 

place  there  called took  the  cattle,  to  wit,  one  mare 

of  the  said  A.  B.,  of  great  value,  to  wit,  of  the  value  of 

pounds,  and  unjustly  detained  the  same,  against 

sureties  and  pledges,  until,  &c.     Wherefore  the  said  A.  B. 
saith,  that  he  is  uijured,  and  hath  sustained  damage  to  the 

value  of pounds;  and  therefore  he  brings  his  suit, 

&c(/0 

The  nature  and  form  of  the  declaration  having 
been  now  considered,  the  opportunity  has  arrived 
for  adverting  to  a  method  of  proceeding  mentioned 
at  the  commencement  of  the  work,  but  not  in  its 
nature  capable  of  satisfactory  explanation,  till  this 
period ;  viz.  the  proceeding  In/  bill  in  lieu  of  ori- 
ginal writ.  This  subject,  therefore,  at  the  expense 
of  some  digression,  wiU^  for  a  short  time,  demand 
the  reader's  attention. 

Under  this  head  two  different  species  of  proceed-  of  the  pro- 

C6cdit)ff  by 

ing  present  themselves  for  consideration.  There  biii. 
is  a  proceeding  by  biU,  more  commonly  so  calledy 
which  is  founded  on  privilege  on  the  part  of  the  de- 
fendant; and  there  is  another  proceeding,  also 
without  original  writ,  and  in  the  nature  of  a  pro- 
ceeding by  bai,  though  not  usually  so  denominated, 
which  is  founded  on  privilege  on  the  part  of  the 
plaintiff  Q). 


(A)  8  Went.  24. 

(t)  Hale,  of  the  King's  Bench  and  Ck>mmon  Pleas  (among 
Hargrave's  Law  Tracts),  ch.  yi.  Hale  mentions  another  privilege, 
Tia.  that  ex  parte  curias;  but  observes,  that  it  is  resolvable  into 
that  ex  parte  defenderUis* 

E  2 
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1.  Of  the  proceeding  by  bill,  founded  on  prwi- 
lege  in  the  defendant. 

By  practice  of  very  ancient  date,  in  all  personal 
suits,  where  an  officer  (Jc)  or  prisoner  of  the  King*s 
Benchf  or  an  qfficer  of  the  Common  Pleas,  is  dejen^ 
dant,  the  course  has  been  to  proceed  against  such 
defendant  in  the  court  in  which  he  is  officer  or  pri- 
soner,  by  exhibiting  (i.  e^Jiling)  (I)  2l  bill  against 
him,  among  the  records  of  the  court,  without  suing 
out  any  original  writ.  For  when  the  defendant  is 
in  either  of  the  privileged  characters  above  men- 
tioned, the  two  great  purposes  of  the  original  writ 
are  superseded.  As  he  is  actually  present  in  court, 
or  considered  as  being  so,  no  original,  of  course,  is 
requisite  to  enforce  his  appearance;  and  as  he  is 
already  within  the  jurisdiction  of  the  court,  as  its 
officer  or  prisoner,  an  instrument  of  that  kind,  is 
not  deemed  necessary  to  give  authority  for  the  in- 
stitution  of  the  suit.  This  practice,  however,  is 
confined  to  personal  actions ;  and  it  does  not  ap- 
pear that  actions  real  or  mixed  (m)  have  ever  been 
allowed  to  be  thus  commenced.  Tlie  bill  filed  in 
such  cases,  is  exactly  equivalent  to  a  declaration,  in 
a  proceeding  by  original ;  the  original  writ  and 
process,  which  are  necessary  preliminaries,  accord- 
ing  to  one  form  of  proceeding,  being  conveniently 

— -  -  ^^* 

(k)  The  term  qfficer  includes  an  attorney  of  the  court 
(/)  Exhibiting  seems^  in  its  original  meaning,  to  have  imported 
shewing  to  the  court;  but  the  bill  is  not  now  actually  shewn  to  the 
court ;  but>  in  the  King's  Bench^  filed  with  the  clerk  of  the  de- 
clarations^ in  the  King's  Bench  office ;  (1  Tidd,  281. 4th  edit.)  in 
the  Common  Pleas^  entered  with  the  prothonotary.  3  Sell(m>  74. 
(m)  An  ejectment,  it  is  true>  may  be  brought  by  bill ;  but  in  this 
work^  an  ejectment  is  not  considered  as  a  mixed  action. 
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passed  by,  in  the  other ;  and  the  plaintiff  arriving 
without  these  ceremonies,  at  the  statement  of  his 
cause  of  action,  immediately  and  in  the  first  in- 
stance.    Accordingly,  the  bill  states  the  complaint 
exactly  in  the  same  terms  as  would  be  used  in  a 
declaration  in  a  parallel  case,  by  original  writ,  and 
is  therefore  considered  as  belonging  to  a  certain 
form  of  action^  as  strictly  as  if  an  original  writ  had 
issued  to  determine  the  form.     Thus,  if  the  cause 
of  action  be  a  debt,  or  breach  of  covenant,  the 
plaintiff,  in  his  bill,  pursues  the  same  form  that  a 
declaration  by  original  would  pursue,  founded  on 
a  writ  in  debt  or  covenant,  and  is  accordingly  said 
to  proceed  or  bring  his  action  in  debt  or  covenant, 
in  the  one  case  as  well  as  in  the  other.     The  bill 
differs,  in  short,  from  the  declaration,  only  in  some 
slight  variation  of  form  at  the  commencement  and 
conclusion. 

As  in  the  King's  Bench  and  Common  Pleas,  so 
in  the  Exchequer ^  the  like  practice  obtains  of  filing 
bills  in  personal  suits,  against  officers  and  prison- 
ers (n) ;  and  such  bill  may  also  be  filed  in  this 
court  against  accountants;  that  is,  persons  who  have 
entered  into  account  with  the  King  in  the  Court 
of  Exchequer  (o).  In  this  court,  as  was  observed 
at  the  commencement  of  the  work,  there  is  no 
proceeding  by  original ;  but  the  practice  of  filing 
bills  in  personal  suits  against  persons  of  the  de- 
scriptions above  mentioned,  has  been  from  very 


(»)  Hale,  ubi  supra.     1  Manning,  9.  143.  149.    Appendix, 
p.  91. 

(o)  Hale,  ubi  supra.     1  Manning,  9.  143. 
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ancient  time  allowed,  for  similar  reasons  as  in  the 
King's  Bench  and  Common  Pleas. 

Such  is  the  strict  and  primary  application  of  the 
proceeding  by  bill,  founded  on  privilege  in  the  de- 
fendant ;  and  to  this  extent  onh/  does  it  obtain,  in 
the  practice  of  the  Common  Pleas  and  the  Exche- 
quer ;  being  confined,  in  those  courts,  to  cases  of 
actual  privilege,  as  officer,  prisoner,  or  accountant. 
But  in  the  King^s  Bench  it  has  for  a  great  length  of 
time  past  been  irregularly  extended  much  beyond 
these  its  ancient  limits,  and  been  applied  to  de- 
fendants of  almost  every  description,  whether  ac- 
tually privileged  or  not.  This  has  been  the  effect 
of  a  contrivance  anciently  devised  by  the  practi- 
tioners of  this  court,  for  the  extension  of  its  juris- 
diction ;  the  nature  of  which  was  as  foUows : — 

When  an  action  was  contemplated  against  a  per- 
son not  already  privileged  as  officer  or  prisoner,  the 
course  was  for  the  plaintiff  to  cause  him  to  be  ar- 
rested upon  a  fictitious  charge  (foreign  to  the  pro- 
posed action),  of  a  trespass  ;  and  this  was  effected 
by  virtue  of  certain  judicial  writs  which  the  court 
had  power  to  issue,  in  such  cases,  called  liU  qf 
Middlesex  and  latitat  (p).  Upon  such  arrest,  the 
defendant,  unless  he  gave  bail,  was  committed  to 
the  prison  of  the  court,  or,  according  to  the  legal 
phrase,  the  custody  qf  the  Marshal  qfthe  Marshalsea.; 

(p)  A  trespass  being  alleged  to  be  committed  "  with  force  and 
arms^"  was  considered  as  partly  of  a  criminal  nature ;  and  on  that 
ground  fell  within  the  jurisdiction  of  this  Courts  3  Bl.  Com.  42. 
285. ;  where  the  nature  of  the  bill  of*  Middlesex  and  latitat  is  more 
fully  explained. 
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and  the  plaintiff  then  commenced  the  action  by 
filing  a  bill  against  him,  which,  as  he  had  become 
prisoner^  was  authorized,  as  has  been  shown,  by 
the  regular  practice  of  the  Court  If,  instead  of 
being  committed  to  actual  custody,  he  gave  bail, 
this  was  considered  as  of  equal  effect  for  the  pur- 
pose of  founding  the  jurisdiction,  and  he  was  still 
considered  as  being  in  the  custody  of  the  mar- 
shal (9),  and  liable  to  have  a  bill  filed  against  him. 

This  method  having  silently  crept  into  usage,  at 
length  established  itself  as  an  avowed  and  regular 
course  of  proceeding,  and  continues  in  force  to  the 
present  day;  subject,  however,  to  the  following  im- 
portant modification,  that  the  defendant  is  not  now 
actualfy  arrested  by  virtue  o£  the  fictitious  charge 
in  the  bill  of  Middlesex  or  latitat,  unless  the  nature 
of  the  case  be  such  as  in  itself  authorizes  the  plain- 
tiff to  take  his  person.  If  the  cade  be  not  of  that 
description,  no  arrest  takes  place ;  and  the  defend- 
ant is  committed  to  the  custody  of  the  Marshal  of 
the  Marshalsea,  only  hy  Jiction  or  intendment  of  Um. 
Thus,  by  aid  of  the  bill  of  Middlesex  and  latitat, 
the  King's  Bench  is  enabled  to  entertain  personal 
actions  by  bill,  against  unprivileged  as  well  as  pri- 
vileged persons;  for  those  who  are  not  already  offi- 
cers or  prisoners,  may  be  invested  with  the  latter 
character,  by  virtue  of  the  real  or  supposed  arrest 
and  committal  to  the  custody  of  the  marshal  (r). 
And  accordingly,  the  proceeding  by  bill  has  long 

(9)  3  Reeves,  887. 

(r)  However,  the  proceeding  by  bill  of  Middlesex  and  latitat, 
does  not  apply  to  parties  not  l^ally  capable  of  arrest  in  a  civil 
SQXX'f  and  conseqnently  not  to  peers  of  ihe  realm,  corporations, 
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been,  in  this  court,  one  of  the  regular  and  ordinary 
modes  of  commencing  a  personal  action,  co-ordi- 
nate with  that  by  original.  Each  method  has  its 
particular  recommendations,  which  lead  the  practi* 
tioner,  according  to  the  nature  of  the  case,  to  its 
adoption. 

Such  being  the  origin  and  nature  of  the  proceed- 
ing by  bill  in  the  filing's  Bench,  the  following  is  a 
summary  account  of  its  practical  course.  If  the 
defendant  be  already  privileged,  no  Mrrit  to  compel 
appearance,  as  already  explained,  is  requisite^  but 
the  suit  is  begun  at  once  by  filing  the  bill.  On  the 
other  hand,  where  the  defendant  is  not  already  an 
officer  or  prisoner,  the  plaintiff  begins  his  proceed- 
ings by  suing  out  a  bill  of  Middlesex  or  latitat. 
These  writs  command  the  sheriff  to  arrest  the  de- 
fendant's person,  and  to  have  him  in  court,  on  a 
certain  day  in  term  ;  and,  like  an  original  writ,  are 
themselves  to  be  returned  into  court,  on  that  day. 
However,  their  return  difiera  in  this  respect  from 
that  of  an  original  writ,  that  it  is  not  necessarily  to 
be  made  on  a  general  return  day^  but  may  fkll  on 
any  day  of  the  term,  Sundays  and  certain  feast  days 
excepted.  Under  these  writs,  either  the  defendant 
is  arrested,  if  the  cause  of  action  authorize  that 
proceeding,  or  if  not,  his  appearance  to  the  writ,  i^ 
otherwise  enforced,  in  such  manner  as  the  practice 
of  the  court  prescribes  ( 5).  The  appearance  to  these 
writs,  when  effected,  is  expressed  by  a  formal  en- 

kundredors,  or  members  of  the  House  of  Commons,    1  Tidd>  7^^ 
4th  edit. 

(*)  For  information  on  this  subject^  vide  1  Tidd,  78.  94.  144. 
149,  4th  edit. 
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try,  if  there  have  been  no  actual  arrest,  of  fictitious 
bail,  in  the  proper  office  of  the  court  (which  is  called 
JiUng  common  bail  to  the  action),  or,  in  case  of  actual 
arrest,  by  giving  actual  bail.  Upon  this  the  plain- 
tiff exhibits  his  bill}  but  it  is  to  be  observed  that^ 
where  the  defendant  is  not  actually  an  officer  or 
prisoner  at  the  time  of  the  bill  exhibited,  but  merely 
in  supposed  custody,  by  virtue  of  the  bill  of  Middle- 
sex or  latitat,  though  the  plaintiff  is,  in  strict  legal 
language,  said  in  this,  as  in  other  cases,  to  ea^hibit 
his  billy  the  instrument  is  in  practice  generally  called 
not  a  billf  but  a  declaration  ;  nor  is  it  alwa3rs  actu- 
ally exlubitedy  i.  e.  Jiledf  but  in  some  cases  Jiled^  in 
others  delivered^ — ^according  to  the  course  of  prac- 
tice formerly  explained  in  treating  of  the  manner 
of  pleading  in  general  (^). 

Of  the  bill  or  declaration  in  the  King's  Bench 
against  a  prisoner,  whether  real  or  supposed,  the 
following  is  an  example  : — 

BILL 

(Against  an  actual  Prisoner), 
Or, 

DECLARATION 

(Against  a  supposed  Prisoner). 

(In  debt — on  a  bond.) 
EUenborough  and  Markham. 

Term,  in  the year  of  the  reign 

of  King  GEORaE  the  Foiirth. 

Middlesex  to  wit,  A.  B.  complains  of  C.  D.  h&ng  in  the 
custody  of  the  Marshal  of  the  Marshalsea  of  our  Lord  the 

(i)  Supril,  p.  33. 
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now  King,  before  the  King  himself,  of  a  plea,  that  he  render 

to  the  said  A.  B.  the  sum  of pomids,  of  good  and 

"lawful  money  of  Great  Britain,  which  he  owes  to,  and  un- 
justly detains  from,  him.  And  thereupon  the  said  A,  B.  by 
E.  K  his  attorney,  complains :  For  that,  whereas  the  said 

C.  Z).,  heretofore,  to  wit,  on  the day  of  — in 

the  year  of  our  Lord at  Westminster,  in  the  county 

of  Middlesex,  by  his  certain  writing  obligatory,  sealed  with 
his  seal,  and  now  shown  to  the  Court  here  (the  date  whereof 
is  the  day  and  year  aforesaid),  acknowledged  himself  to  be 
held  and  firmly  bound  to  the  said  A.B.  in  the  sum  of 

pounds  above  demanded  to  be  paid  to  the  said 

A.  B. :  Yet  the  said  C  Z).,  although  often  requested,  hath 
not  as  yet  paid  the  said  sum  of pounds  above  de- 
manded, or  any  part  thereof,  to  the  said  A.  B. ;  but  so  to 
do  hath  hitherto  wholly  refused,  and  still  refuses,  to  the 
damage  of  the  said  A.  B.  of  ten  pounds.  And  therefore  he 
brings  his  suit,  &c. 

{  John  Doe 
Pledges  to  prosecute,  ^  and 

V  Richard  Roe. 

2.  The  proceeding  by  bill,  £ounded<}n  privilege 
in  the  plaintiffs  is  apparently  of  the  same  antiquity 
as  that  founded  on  privilege  in  the  defendant,  and 
seems  to  rest  on  an  analogous  principle.  In  the 
King's  Bench  and  Common  Pleas,  in  all  personal 
suits  where  an  qfficer  of  the  court  is  plaint^,  he  is 
allowed  to  file  or  deliver  a  declaration,  (for  it  is  in 
this  case  usually  called  by  that  name,  and  not  by 
that  of  biU)s  without  having  previously  obtained  an 
original  writ ;  the  defendant's  appearance  being 
first  enforced  by  a  writ  of  the  judicial  kind,  re- 
turnable in  the  same  manner  as  a  bill  of  Middle- 
sex  or  latitat  (w),  and  called  an  attachment  qfprivi^ 
lege. 


(u)  Vide  supra^  p.  56. 
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So  in  the  Excheqtwrj  an  officer  of  the  court, 
when  plaintiff,  is  allowed,  in  any  personal  action, 
to  enforce  the  defendant'a  appearance  by  judicial 
writs,  returnable  on  any  day  in  the  term  (Sundays 
and  certain  feast  days  excepted),  and  called  venire 
facias  ad  respondendum  and  capias  qf  privilege  {x)i 
and  then  to  file  or  deliT^t  a  declaration  against 
him ;  and  in  this  court,  the  King's  accountant  or 
debtor  has  a  similar  privilege, — appearance  at  his 
suit  being  enforced  by  similar  writs, — ^though  the 
capias  is  in  that  case,  commonly  called  a  quo  mi- 
nus {y).  And  this  was  formerly  the  whole  extent 
of  this  court's  jurisdiction  in  respect  of  privilege 
in  the  plaintiff;  but  an  irregular  method  was  in 
course  of  time  devised  for  its  extension,  analogous 
to  that  of  the  bill  of  Middlesex  and  latitat  in 
the  King's  Bench.  The  contrivance  was  simply 
that  of  suing  out  a  venire  facias  or  quo  minus, 
containing  2l  fictitious  suggestion  that  the  plain- 
tiff was  debtor  to  the  King.  In  the  character  of 
such  debtor,  he  would  be  entitled  (as  already 
shown)  to  institute  that  method  of  proceeding; 
and  the  fiction  by  which  he  assumed  the  character, 
was  allowed  to  pass  without  scrutiny  {z).  The 
proceeding  by  venire  and  quo  minus  was  thus  sur- 


{x)  Manning's  Exchequer^  14.  58.  142.  In  strictness,  how- 
ever, these  writs  are  not  independent  of  each  other ;  but  the 
capias  is  supposed  to  issue  on  a  precedent  venire.   1  Manning,  58. 

{y)  1  Manning,  58.  It  is  so  called  from  its  containing,  in  this 
case,  a  clause  of  quo  nanus  sufficient  existit ;  allying  that  the 
plaintiff,  in  consequence  of  the  injury  committed  by  the  defends 
ant,  is  less  able  to  pay  his  debt  to  the  King. 

(s)  Vide  Appendix,  note  (16). 
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reptitiously  extended  to  plaintifis  of  every  descrip- 
tion ;  and  the  effect  therefore  is,  that,  by  means  of 
those  writs,  a  personal  action  may  be,  and  is  con- 
stantly brought  in  the  Exchequer  at  the  suit  of 
any  plaintifi;  whether  really  privileged  or  not ;  the 
course  of  proceeding  being,  first,  to  sue  out  a  ve- 
nire or  quo  minus,  to  compel  appearance,  contain- 
ing dther  a  true  or  a  fictitious  suggestion  of  the 
kind  above  mentioned,  and,  upon  appearance,  to 
file  or  deliver  a  declaration, — ^the  instrument  being 
usually  called  in  practice,  by  that  name,  but,  in 
more  strict  legal  phrase,  a  bill. 

The  sob-  The  subject  of  proceeding  by  bill,  being  now 
pteadiDi  sufficiently  discussed,  it  is  time  to  resume  the  con- 
mnmed.  gj^eration  of  the  manner  of  pleading.  And  it  is  to 
be  understood  that  what  follows  is  equally  appli- 
caUe  to  an  action  by  original  and  by  bill ;  for, 
from  the  period  of  the  bill  or  declaration,  the  sub- 
sequent course  of  the  j3uit  is  the  same  in  either 
method  o(  proceeding,  some  slight  and  occasional 
variations  of  form  only  excepted. 

The  plaintiff  having  declared  (i.  e.  filed  or  de- 
livered  his  declaration),  it  is  for  the  defendant  to 
c<mcert  the  manner  of  his  defence.  For  this  pur- 
pose, he  considers  whether,  on  the  face  of  the  de- 
claration, and  supposing  the  facts  to  be  true,  the 
plaintiff  appears  to  be  entitled,  in  point  of  laWj  to 
the  redress  he  seeks,  and  in  the  form  of  action 
whidi  he  has  diosen.  If  he  appears  to  be  not  so 
entitled  in  point  of  law,  and  this  by  defect  either 
in  the  substance^  or  the^/orm  of  the  declaration,  i.  e. 
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as  disclosing  a  case  insufficient  on  the  merits,  or  as 
framed  in  violation  of  any  of  the  rules  of  pleading, 
the  defendant  is  entitled  to  except  to  the  declara- 
tion on  such  ground.  In  so  doing,  he  is  said  to 
demur  ;  and  this  kind  of  objection  is  called  a  de^ 
murrer  (a). 

A  demurrer  (from  the  Latin  demorarij  or  French 
demorreTj  to  wait,  or  stay)  impoii;s,  according  to 
its  etymology,  that  the  objecting  party  wiU  not 
proceed  with  the  pleading,  because  no  sufficient 
statement  has  been  made  on  the  other  side ;  but 
will  wait  the  judgment  of  the  court  whether  he 
is  bound  to  answer.  The  form  of  a  demurrer  to 
a  declaration  will  appear  by  the  following  exam- 
ples:— 

DEMURRER 

To  the  Declaration. 
For  matter  of  substance. 


In  the  Kuig's  Bench. 


(In  debt) 


Term,  in  the year  of  the  reign 

of  King  Gkoroe  the  Fourth. 

C.D.\       And  the  said  C.  D^  by  his  attorney, 

ats(6)  >  comes  and  defends  the  wrong  and  injury,  when, 
A.BbJ  &C.;  and  sa^s,  that  the  said  dedaration  and  the 
matters  therein  contamed,  in  manner  and  form  as  the  same 
are  above  stated  and  set  forth,  are  not  sufficient  in  law  for 
the  said  A.  B.  to  have  or  maintain  his  aforesaid  action 
against  him  the  said  C  2>. ;  and  that  he,  the  said  C  Z>*, 
is  not  bound  by  the  law  of  the  land  to  answer  the  same. 
And  this  he  is  ready  to  verify.  Wherefore,  for  want  of 
a  sufficient  declaration  in  this  behalf,  the  said  CL  A  P'*}^ 


(a)  See  Appeadix,  kotb  (17).  (*)  *•  «•  ^  *^*^  ^' 
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jud^ent,  and  that  the  said  A.  B.  may  be  barred  from 
havmg  or  maintaining  his  aforesaid  action  against  him,  &c. 

DEMURRER 

To  the  Deckration. 

For  matter  of  form* 

(In  debt) 
In  the  King^s  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C  JO.  \       And  the  said  C  Z).,  by  his  attorney, 

ats  >  comes  and  defends  the  wrong  and  injwy,  when^ 
A.  B. )  &c. ;  and  sa^s,  that  the  said  declaration  and  the 
matters  therein  contamed,  in  manner  and  form  as  the  same 
are  above  stated  and  set  forth,  are  not  sufficient  in  law  for 
the  said  A*  B.  to  have  or  maintain  his  aforesaid  action 
against  the  said  C.  Z).,  and  that  he,  the  said  C  D^  is  not 
bound  by  the  law  of  the  land  to  answer  the  same.  And 
this  he  is  ready  to  verify.  Wherefore,  for  want  of  a  suffi- 
cient declaration  in  this  behalf,  the  said  C  Z>.  prays  judg- 
ment, and  that  the  said  A.  B.  may  be  barred  from  having 
or  maintaining  his  aforesaid  action  against  him,  &c. — And 
the  said  C.  Z>.,  according  to  the  form  of  the  statute  in  such 
case  made  and  providra,  states  and  shows  to  the  court 
here  the  following  causes  of  demurrer  to  the  said  declara- 
tion :  that  is  to  say,  that  no  day  or  time  is  alleged  in  the 
said  declaration,  at  which  the  said  causes  of  action,  or  any 
of  them,  are  supposed  to  have  accrued.  And  also  that  the 
said  declaration  is  in  other  respects  imcertain,  informal, 
and  insufficient 

If  the  defendant  does  not  demur,  his  only  alter- 
native method  of  defence,  is,  to  oppose  or  answer 
the  declaration  by  matter  oi  fact.  In  so  doing, 
he  is  said  to  pUad  (c)  (by  way  of  distinction  from 
demurring),  and  the  answer  of  fact,  so  made,  is 
called  the  pka. 


(c)  See  Appendix^  notb  (18). 
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Pleas  are  divided  into  pleas  dilatory  and  per- 
emptory ;  and  this  is  the  most  general  division  to 
which  they  are  subject  (rf). 

Subordinate  to  this,  is  another  division.  Pleas 
are  either  to  the  jurisdiction  of  the  Court — in  sus- 
pension of  the  action — in  abatement  of  the  xtrit, — or, 
— in  bar  qf  the  action  ;  the  three  first  of  which 
belong  to  the  dilatory  class,  the  last  is  of  the 
PEREMPTORY  kind  (e). 

A  plea  to  the  jurisdiction  is  one  by  which  the 
defendant  excepts  to  the  jurisdiction  of  the  court 
to  entertain  the  action.  The  following  is  an  ex- 
ample : — 

PLEA   TO   THE   JURISDICTION. 

In  an  action  of  Ejectment  for  Lands  situate  within  a 

County  Palatine. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C.  D.  \  And  the  said  C  Z>.,  in  his  proper  person,  comes 
ats  >  and  defends  the  force  and  mjury,  and  says,  that 
A.  B. )  the  said  coxmtj  of  Chester  is,  and,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
been  a  coimty  palatine ;  and  there  now  are,  and  for  all  the 
time  aforesaid  nave  been  justices  there ;  and  that  all  and 
singular  pleas  for  the  recovery  of  manors,  messuages,  and 
tenements,  lying  and  being  within  the  said  coun^,  have 
been  for  all  the  time  aforesaid,  and  still  are,  pleaaed  and 
pleadable  within  the  said  coun^  of  Chester,  before  the 
justices  there  for  the  time  being,  aild  not  here  in  the  Court 
of  our  Lord  the  King,  before  me  King  himself.  And  this 
he  is  reiuly  to  verify.    Wherefore,  since  the  plea  aforesaid 


(rf)  See  Appendix,  note  (19).    («)  See  Appendix,  note  (20). 
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is  brought  for  recovery  of  the  possession  of  the  manorsy 
messuages,  lands,  and  hereditaments  aforesaid,  within  the 
said  county  palatine,  the  said  C  Z>.  pravs  judgment  if  the 
Court  of  our  Lord  the  King  here  will  or  ought  to  have 
farther  cognizance  of  the  plea  aforesaid  (f). 

A  plea  in  suspension  of  the  action,  is  one  which 
shews  some  ground  for  not  proceeding  in  the 
suit,  at  the  present  period,  and  prays  that  the 
pleading  may  be  stayed,  until  that  ground  be  re- 
moved.  The  number  of  these  pleas  is  small. 
Among  them  is  that  which  is  founded  on  the  non- 
age of  one  of  the  parties,  and  is  termed  Parol  De- 
murrer(g).     Its  form  is  as  follows. 

PAROI^  DEMURRER. 

In  Debt,  by  an  Hen*  sued  on  the  Bond  of 

hb  Ancestor. 

In  Uie  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C.  D.  ^     And  the  said  C.  Z).,  by his  attorney,  who  is 

ats  >  admitted  by  the  Court  of  our  said  Lord  the  King 
A.  B.  S  here  as  guardian  of  the  said  C.  Z>.,  to  defend  for  the 
said  C.  2).,  who  is  an  infimt  under  the  age  of  twenty-one 
years,  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  saith,  that  he  the  said  C.  D.  is  within  the  ageof  twenty- 

ooe  years,  to  wit,  of  the  age  of years,  to  wit,  at 

aforesaid,  in  the  coun^  aforesud.     And  this  be  is 

ready  to  verify.  Wherefore  he  does  not  conceive,  that  du- 
ring his  minoritv  he  ought  to  answer  the  said  A.  B.  in  his 
sain  plea.  Ana  he  prays  that  the  parol  may  demur  {h) 
until  the  full  age  of  hun  the  said  C  IJ.  (i) 


>*^"^i—  I    ■'     >»» 


(/)  1  Weat.  41^.  ig)  See  Appendix,  notb  (21). 

(A)  Piund  is  ^  French  word  £nr  lo^la,  which  wsa  the  most 
andeiit  appellation  of  the  pleading,  (Vide  saprk,  29.)  Demur  is 
fh>m  demorrer,  to  stay.  That  the  parol  may  dennir>  meaii8> 
therefore,  that  the  pleading  may  be  stayed. 

(t)dChitty,472.    4  East,  485. 
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A  pka  in  abatement  qf  the  writj  is  one  which 
shews  some  ground  for  abating  or  qtmshing  the  ori- 
ginal writ ;  and  makes  prayer  to  that  effect  (Jc). 

The  grounds  for  so  abating  the  writ,  are  any 
matters  of  fact  tending  to  impeach  the  correct- 
ness of  that  instrument ;  i.  e.  to  shew  that  it  is  im- 
properly framed  or  sued  out,  without,  at  the  same 
time,  tending  to  deny  the  right  of  action  itself 
Thus,  if  there  be  a  variance  between  the  declara- 
tion and  the  writ,  this  shews  that  the  writ  was  not 
properly  adapted  to  the  action ;  and  is,  therefore, 
a  ground  for  abating  it.  So,  if  the  writ  appear  to 
have  been  sued  out  pending  another  action  already 
brought  for  the  same  cause, — if  it  name  only  one 
person  as  defendant,  when  it  should  have  named 
several, — or  if  it  appear  to  have  been  defaced  in  a 
material  part, — ^it  is  for  any  of  these  reasons  abate- 
able  (0. 

Pleas  in  abatement,  relate  either 
To  the  person  of  the  plaintifi^ 
To  the  person  of  the  defendant. 
To  the  count  or  declaration, — or 
To  the  writ(m). 

A  plea  in  abatement,  to  the  person  of  the  plain- 
tiff or  defendant,  is  such  as  shews  some  personal 


(Jk)  See  Appendix,  note  (22). 

(/)  The  difierent  grounds  or  subjects  of  pleas  in  abatement  will 
be  foond  enumerated  Com.  Dig.  Abatement  (E.)-^H.  M.) 
(m)  I  Cbitty,  435.    Com.  Dig.  Abatement  C. 
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disability  in  one  of  these  parties,  to  sue  or  be  sued ; 
as  that  the  plaintiff  is  an  alien  enemy.  With  respect 
to  these  pleas  to  the  person,  it  is  to  be  observed 
that  they  do  not  fall  strictly  within  the  definition 
of  pleas  in  abatement,  as  above  given  ;  for  the/ 
do  not  pray  "  that  the  writ  be  quashed,"  but  pray 
judgment  "  if  the  plaintiff  ought  to  be  answered.** 
However,  as  such  pleas  offer  an  objection  of  form 
rather  than  substance,  and  do  not  deny  the  right 
of  action  itself,  they  are  considered  as  in  the  na- 
ture of  pleas  in  abatement,  and  classed  among 
them  (n).  A  plea  in  abatement  to  the  count  or  de- 
claration, is  such  as  is  founded  on  some  objection 
applying  immediately  to  the  declaration,  and  only 
by  consequence,  affecting  the  writ.  The  only  fre- 
quent case  in  which  this  kind  of  plea  has  occur- 
red, is  where  the  objection  is  that  of  a  variance  in 
the  declaration  from  the  writ ;  which  was  always  a 
fatal  fault  (o).  Even  in  this  case,  however,  the 
plea  is  now  out  of  use,  in  consequence  of  a  change 
of  practice  relative  to  the  original  writ,  that  will 
be  presently  explained.  A  plea  in  abatement,  to 
the  writ,  is  such  as  is  founded  on  some  objection 
that  applies  to  the  writ  itself;  for  example,  that  in 
an  action  on  a  joint  contract,  it  does  not  name  as 
defendants  all  the  joint  contractors,  but  omits  one 
or  more  of  them.     Pleas  of  this  latter  kind,  have 


(n)  See  Appendix^  notb  (23). 

(o)  There  were,  however,  other  instaaces  in  which  this  kind  of 
plea,  was  used.  See  Co.  Litt.  303.  b.,  where  it  is  said,  that ''  any 
"  imperfection  in  the  count,  doth  abate  the  writ."  See  also  Com. 
Dig.  Abatement,  G.  ?•  0, 8. 
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been  very  anciently  divided  into  such  as  relate  to 
the  Jbrm  qf  the  writ^  and  such  as  relate  to  the  ac- 
tion  qfthe  writ;  and  those  relating  to  its^orm,  have 
been  again  subdivided  into  such  as  are  founded  on 
objections  apparent  on  the  writ  itself^  and  such  as 
are  founded  on  matter  extraneous  (p). 

The  following  are  examples  of  pleas  in  abate- 
ment. 

PLEA   IN   ABATEMENT   OF   THE   WRIT. 

To  the  person  qfthe  Plaintiff. 

(In  Debt.) 
In  the  King's  Bench. 

Term,  in  the =-  year  of  the  reign 


of  King  George  the  Fourth. 

C.  D.^  And  the  said  C.  Z).,  by his  attorney,  comes 

ats  >  and  defends  the  wrong  and  injury,  when,  &c.,  and 
A»  B.y  says,  that  the  said  A.  B.  ought  not  to  be  answered 
to  his  writ  and  declaration  aforesaid,  because,  he  says,  that 
the  said  A.B.\sBii  alien  bom,  to  wit,  at  Calais,  in  the  king- 
dom of  France^  in  parts  beyond  the  seas  under  the  alle- 
ffiance  of  the  Im^  ot  France,  an  enemy  of  our  Lord  the  now 
Kin^  bom  of  &ther  and  mother  adhennj;  to  the  said  enemy ; 
and  that  the  said  A.  B.  entered  this  kmgdom  without  the 
safe  conduct  of  our  said  Ixnrd  the  King.  And  this  the 
said  C  D.  is  ready  to  verify.  Wherefore  he  prays  judgment, 
if  the  said  A»  B.  ought  to  be  answered  to  his  writ  and  de* 
daration  aforesaid  (9),  &c. 


(p)  1  Chitty,  435.  Com.  Dig.  Abatement,  C.  These  divi- 
flioiiB  of  pleas  in  abatement  to  the  writ,  seem  to  be  more  subtle 
than  useful ,  and  do  not,  in  modern  practice,  often  come  under 
consideration. 

(9)  LiL  Ent.  1.    Mod.  Ent.  9.     1  Went.  42.  29. 

f2 
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PLEA  IN  ABATEBfENT  OF  THE  WRIT. 

To  the  Writ. 

(In  Assumpsit) 
In  the  King's  Bench. 

Tenn,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C  2).  \      And  the  said  C.  Z).  by his  attorney,  conies 

ats  >  and  defends  the  wrong  and  injury  when,  &c.,  and 
A.  B. }  prays  judgment  of  the  said  writ  and  declaration,  be- 
cause he  says  that  the  said  several  supposed  promises  and 
undertakings  in  the  said  declaration  mentioned  (if  any  such 
were  made),  were  made  jointly  with  one  G.  /f.,  who  is  still 

living,  to  wit,  at ,  and  not  by  the  said  C.  D.  alone. 

And  Uiis  the  said  C.  D.  is  ready  to  verify.  Wherefore  inas- 
much as  the  said  G.  H.  is  not  named  m  the  said  writ,  to- 
gether with  the  said  C.  Z).,  he,  the  said  C  D.,  prays  judg- 
ment of  the  said  writ  and  declaration,  and  that  the  same 
may  be  quashed  (r). 

The  effect  of  all  pleas  in  abatement,  if  success- 
ful, is,  that  the  particular  action  is  defeated.  But, 
on  the  other  hand,  the  right  of  suit  itself  is  not 
gone;  and  the  plaintiff,  on  obtaining  a  better  form 
of  writ,  may  maintain  a  new  action,  if  the  objec- 
tion were  founded  on  matter  of  abatement ;  or  if 
the  objection  were  to  the  disability  of  the  person, 
he  may  bring  a  new  action  when  that  disability  is 
removed. 

Such  is,  in  its  principle,  the  doctrine  of  pleas  in 
abatement ;  but  the  actual  power  of  using  these  pleas 
has  been  much  abridged,  and  the  whole  law  of  ori- 
ginal writs  consequently  rendered  of  less  prominent 
importance  than  formerly,  by  a  rule  of  practice  laid 

(r)  2  Chitty,  415. 
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down  in  modern  times.  With  respect  to  such  pleas 
in  abatement,  as  were  founded  on  facts  that  could 
only  be  ascertained  by  examination  of  the  writ  itself 
as  for  example,  variance  between  the  writ  and  de- 
claration, or  erasure  of  the  writ,  it  was  always  held 
a  necessary  matter  of  form,  preparatory  to  pleading 
them,  to  demand  oyer  of  the  writ(^),  that  is,  to  de- 
mand to  hear  it  read ;  which,  in  the  days  of  oral 
pleading,  was  complied  with,  by  reading  it  aloud  in 
open  court,  and,  after  the  establishment  of  written 
pleadings,  by  delivering  a  copy  of  the  instrument. 
The  Court  of  Common  Pleas,  however,  in  the  11 
and  12  Geo.  II.,  and  the  King's  Bench,  in  the  19 
Geo.  III.  (0»  thought  fit  to  establish  it  as  a  rule,  that 
thenceforth  oyer  should  not  be  granted  of  the  ori- 
ginal writ ;  and  the  indirect  effect  of  this,  has  con- 
sequently been,  to  abolish  in  practice,  all  pleas  in 
abatement,  founded  on  objections  of  the  kind  here 
stated.  But  there  are  pleas  in  abatement,  which 
do  not  require  any  examination  of  the  writ  itself.  For 
example,  if  in  the  declaration  one  only  of  two  joint 
contractors  is  named  defendant,  this  is  sufficient  to 
show  that  the  same  non-joinder  exists  in  the  writ ; 
for,  as  a  variance  between  the  writ  and  declaration 
is  a  fault(u),  the  defendant  is  entitled  to  assume 
that  they  agree  with  each  other ;  and  he  may  con- 
sequentiy,  without  production  of  the  writ,  plead 
this  non-joinder  as  certainly  existing  in  the  latter 
instrument.  So  the  plea  that  the  writ  was  sued 
out  pending  another  action,  or  pleas  to  the  person 

(#)  Ckxm.  Dig.  Pleader,  P.  2.   1  Saond.  318.,  n.  (3).   Salk.668. 
(0  Doag.  227*  1  Saund.  3ia,  n.  (3).       iy)  Vide  supra,  p.  W. 
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of  the  plaintiff  or  defendant,  require  no  examina- 
tion of  the  writ  itself,  and  there  are  many  others 
to  which  the  same  remark  applies.  In  all  such 
cases  no  oyer  is  necessary ;  and,  therefore,  pleas  of 
this  latter  description,  may  be,  and  are  in  fact,  still 
pleaded,  notwithstanding  the  rule  of  practice  which 
denies  oyer  of  the  writ. 

In  this  explanation  of  pleas  in  abatement,  the 
case  of  a  proceeding  by  original  writ^  has  been 
hitherto  exclusively  supposed ;  the  law  relating  to 
these  pleas,  having  been  devised,  and  originally  ap- 
plied, at  a  period  when  proceedings  by  bill  were 
either  unknown,  or  not  in  common  use ;  and,  there- 
fore, having  a  more  immediate  and  strict  reference 
to  proceedings  by  original.  It  is,  however,  to  be 
understood  that  there  are  pleas  in  abatement  of 
the  bill  also,  by  analogy  to  those  in  abatement  of 
the  writ.  In  form,  they  differ  from  pleas  in  abate- 
ment of  the  writ,  only  in  praying  judgment,  if  the 
plaintiff  ought  to  be  answered  "  to  his  bili^'*  or 
'^  that  the  HU  be  quashed," — ^instead  of  making  the 
like  prayer  with  respect  to  **  writ  and  declara^ 
tion.^\x) 

A  plea  in  bar  qf  the  action^  may  be  defined 
as  one  which  shows  some  ground  for  barring  or 
defeating  the  action ;  and  makes  prayer  to  that 
efkct(y).  A  plea  in  bar  is,  therefore,  distin- 
guished from  all  pleas  of  the  dilatory  class,  as 
impugning  the  right  of  action  altogether,  instead 

(x)  See  Appendix^  note  (84).  (y)  lb.  notb  (25). 
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of  merely  tending  to  divert  the  proceedings  to 
another  jurisdiction,  or  suspend  them,  or  abate 
the  particular  writ.  It  is,  in  short,  a  substan- 
tial and  conclusive  answer  to  the  action  (js).  It 
follows  from  this  property,  that  in  general  it  must 
either  deny  all,  or  some  essential  part  of,  the 
averments  of  fact  in  the  declaration, — or,  admitting 
them  to  be  true,  allege  new  facts  which  obviate  or 
repel  their  legal  effect.  In  the  &st  case,  the  de- 
fendant is  said,  in  the  language  of  pleading,  to  /ro- 
verse  (a)  the  matter  of  the  declaration ;  in  the  lat- 
ter, to  confess  and  avoid  it.  Pleas  in  bar  are  conse- 
quently divided  into  pleas  by  way  of  traverse,  and 
pleas  by  way  of  confession  and  avoidance. 

Of  pleas  in  bar,  of  each  of  these  descriptions,  the 
following  are  examples : — 

PLEA  IN  BAR. 

By  way  of  Traverse. 
In  Covenant,  on  Indenture  of  Lease— for  not  repairing  (ft). 

In  the  King's  Bench! 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C.IX'^      And  the  said  CD.  by y  his  attorney,  comes 

ats  >  and  defends  the  wrong  and  injury  when,  oiCj  and 
A.  B.  \  says  that  the  said  A.  B.  ought  not  to  have  or  main- 
tain his  aforesaid  action  against  him,  the  said  CD.,  because 
he  says  that  the  windows  of  the  s«d  messuage  or  tenement 
were  not  in  any  part  thereof  ruinous,  in  decay,  or  out  of  re- 

(z)  The  difierent  grounds  or  subjects  of  pleas  in  bar>  in  each 
diffnent  form  of  action,  will  be  found  enumerated.  Com.  Dig* 
Pleader,  &c-  (2  A.)— (3  0. 19.). 

(a)  See  Appendix,  note  (26). 

{b)  See  the  Declaration,  supra,  p.  41. 
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pair,  in  manner  and  form  as  the  said  A.  B.  hath  above  com- 

Elained  against  him,  the  said  C  D.     And  of  this  he  puts 
imseif  upon  the  country. 

PLEA  IN  BAR. 

By  way  of  Confession  and  Avoidance. 

In  a  like  action. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C  X).  "^       And  the  said  C.  D.  by ,  his  attomev,  comes 

ats  >  and  defends  the  wrong  and  injury  when,  &c.,  and 
A.  B. }  says  that  the  said  A.  B.  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  th«said  C.  Z).,  because  he  says 
that,  after  the  said  breach  of  covenant,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the day  of , 

in  the  year  of  our  Lord ,  at aforesaid,  in  the 

county  aforesaid,  the  said  A.  B.j  by  his  certain  deed  of  re- 
lease, sealed  with  his  seal,  and  now  shown  to  the  court  here 
(the  date  whereof  is  the  day  and  year  last  aforesaid),  did  re- 
mise, release,  and  for  ever  quit  claim  to  the  said  C.  i).,  his 
heirs,  executors  and  administrators,  all  damages,  cause  and 
causes  of  action,  breaches  of  covenant,  debts  and  demands 
whatsoever,  which  had  then  accrued  to  the  said  A.  B.,  or 
which  the  said  A. B.  then  had  against  the  said  CD.;  as bv 
the  said  deed  of  release,  reference  being  thereto  had,  will 
fully  appear.  And  this,  the  said  C.  Z).,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the  saiAA.B.  ought  to  have 
or  maintain  his  aforesaid  action  against  him. 

• 

The  nature  of  a  demurrer  to  the  declaration, 
and  of  plea,  and  the  different  kinds  of  plea,  being 
now  explained,  we  will  continue  our  examination 
of  the  process  of  pleading,  and  will  first  suppose 
that  the  defendant  takes  the  course  of  pleading  to 
the  declaration,  in  bar,  by  way  of  traverse.  In 
this  case,  it  is  evident  that  a  question  is  at  once 
raised  between  the  parties ;  and  it  is  a  question  of 
Jitct, — ^viz.  whether  the  facts  in  the  declaration. 
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which  the  traverse  denies,  be  true.  A  question 
being  thus  raised,  or,  in  other  words^  the  parties 
having  arrived  at  a  specific  point  or  matter,  af- 
firmed on  the  one  side,  and  denied  on  the  other, 
the  defendant  (as  the  party  traversing)  is,  con- 
formably to  the  ancient  practice  (c),  in  general 
obliged  to  offer  to  refer  this  question,  to  some  mode 
qf  trial;  and  does  this,  by  annexing  to  the  traverse 
an  appropriate  formula,  proposing  either  a  trial  by 
the  country  (i.  e.  by  a  jury), — as  in  the  example, 
p.  71.,  or  such  other  method  of  decision  as  by  law 
belongs  to  the  particular  point.  If  this  be  accept- 
ed by  his  adversary,  the  parties  are  then  (conform- 
ably  to  the  language  of  the  ancient  pleading  (d)  ) 
said  to  be  at  issue  ;  and  the  question  itself  is  called 
the  ISSUE.  Consequently  a  party  who  thus  traverses, 
annexing  such  formula,  is  said  to  tender  issue  ;  and 
the  issue  so  tendered,  is  called  an  issue  in  fact.  Thus, 
in  the  example  at  page  71->  the  defendant,  by  his 
plea,  tenders  an  issue  in  fact,  on  the  want  of  repair. 

If  it  be  next  supposed,  that,  instead  of  travers- 
ing, the  defendant  chuses  to  demur,  it  is  obvious 
that  a  question  is  in  this  case  also  raised  between 
the  parties  ;  and  it  is  a  question  of  law,  viz.  whe- 
ther the  declaration  be  sufficient,  in  point  of  law, 
to  maintain  the  action.  The  defendant,  therefore, 
as  the  party  demurring,  by  analogy  to  the  mode 
observed  with  respect  to  an  issue  in  fact,  uses  a 
formula,  referring  that  question  to  the  proper 
mode  of  decision,  viz.  the  judgment  of  the  Court; 


(c)  Vide  Bupri,  p.  30.  (rf)  Vide  supra,  p.  30. 


74  OF   THE   PROCEEDINGS  [CH.  I. 

£ls  in  the  example  p.  61. ;  and  as  upon  a  traverse, 
he  tenders  an  issue  in  fact,  so  he  is  said,  in  this 
case,  to  tender  an  issue  in  law.  Thus,  in  the  same 
example,  the  defendant,  by  his  demurrer,  tenders 
an  issue  in  law,  on  the  sufficiency  of  the  declara- 
tion. And  here  it  is  to  be  observed,  that  while, 
upon  a  traverse,  a  party  is  in  general  obliged  to 
tender  issue, — upon  a  demurrer,  he  always  neces- 
sarily does  so ;  for  the  only  known  form  of  a  de- 
murrer, contains  an  appeal  to  the  judgment  of  the 
Court ;  but,  on  the  other  hand,  as  will  appear  in  a 
subsequent  part  of  the  work,  a  party  may  some- 
times traverse  or  deny,  without  offering  any  mode 
of  trial. 

The  issue,  whether  in  fact  or  law,  being  thus 
tenderedf  it  is  necessary,  before  the  issue  is  com- 
plete, that  it  be  accepted.  And  this  subject  shall 
be  considered,  first,  as  it  respects  the  issue  in  law. 

The  tender  of  the  issue  in  law,  is  necessarily  ac- 
cepted by  the  plaintiff;  for  he  has  no  ground  of 
objecting  either  to  the  question  itselfi  or  the  pro- 
posed mode  of  decision.  A  question  on  the  legal 
sufficiency  of  the  declaration,  he  cannot,  of  course, 
without  abandoning  his  own  form  of  proceeding, 
decline ;  and  with  respect  to  the  mode  of  decision, 
viz.  the  judgment  of  the  Court,  there  is,  in  mat- 
ters of  law,  no  alternative  method.  He  is  there- 
fore obliged  to  accept,  or  join  in  the  issue  in  law  ; 
and  does  so,  by  a  set  form  of  words  called  joinder 
in  demurrer ;  of  which  the  following  is  an  exam- 
ple : — 
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JOINDER  IN   DEMURRER. 

Upon  the  Demurrer  p-  61.  * 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

And  the  said  A.  B.  says,  that  the  said  declara- 
tion and  the  matters  therein  contained,  in  manner 
C  D.  3  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  sufficient  in  law  for  him  the  said  A.  B.  to  have 
and  maintain  his  aforesaid  action  against  him  the  said  C  D. 
And  the  said  A.  B.  is  ready  to  veriiy  and  prove  the  same 
as  the  Court  here  shall  direct  and  award.  Wherefore,  inas- 
much as  the  said  C  D.  hath  not  answered  the  sfud  declara- 
tion, nor  hitherto  in  any  manner  denied  the  same,  the  said 
A.  B.  prays  judgment,  and  his  debt  aforesaid,  together 
with  his  damages  by  him  sustained,  by  reason  of  the  deten- 
tion thereof,  to  be  adjudged  to  him. 

But  the  tender  of  the  isstce  in  facU  is  not  neces- 
sarily accepted  by  the  plaintiff ;  for^  first,  he  may 
consider  the  trccverse  itself  as  insufiicient  in  law. 
It  will  be  recollected,  that,  by  the  traverse,  the 
defendant  may  deny  either  the  wholes  or  a  part^  of 
the  declaration ;  and,  in  the  latter  case,  the  tra- 
verse may,  in  the  opinion  of  the  plaintiff,  be  so 
framed  as  to  involve  a  part  immaterial  or  instifficient 
to  decide  the  action.  Again,  he  may  consider  the 
traverse  as  defective  in  point  offomty  and  object  to 
its  sufficiency  in  law,  on  that  ground.  So,  in  his 
opinion,  the  mode  qf  trial  proposed^  may,  in  point 
of  law,  be  inapplicable  to  the  particular  kind  of 
issue.  On  such  grounds,  therefore,  he  has  an  op- 
tion to  demur  to  die  traverse,  as  insufficient  in  law* 
The  effect  of  this  demurrer,  however,  would  only 
be  to  postpone  the  acceptance  of  issue,  by  a  single 
stage }  for,  by  the  demurrer,  he  tenders  an  issue  in 
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law ;  and  his  adversary,  according  to  the  principle 
already  laid  down  (e),  would  be  obliged  to  join  in 
demurrer,  that  is,  to  accept  the  issue  in  law,  in  the 
next  pleading.  On  the  other  hand,  supposing  a 
demurrer  not  to  be  adopted,  the  alternative  course 
will  be,  to  accept  the  tendered  issue  of  fact,  and 
also  the  mode  of  trial  which  the  traverse  proposes ; 
and  this  is  done  (in  case  of  trial  by  jury)  by  a  set 
form  of  words,  called  2l  joinder  in  issue  or  a  simili' 
ter  ;  in  the  following  form : — 

JOINDER   IN    ISSUE, 

or, 

SIMILITER. 

Upon  the  Traverse  in  p.  71. 
In  the  King's  Bench. 


Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

A*  B.^       And  the  said  ^.  B.,  as  to  the  plea  of  the  sud 
V.     >  C.  2>.  above  pleaded,  and  whereof  ne  hath  put  him- 
C  D*}  self  upon  the  country,  doth  the  like* 

The  issue  in  law  or  fact,  being  thus  tendered^ 
and  accepted  on  the  other  side,  the  parties  are  at 
issue  ;  and  the  pleading  is  at  an  end. 

Hitherto  it  has  been  supposed  that  the  defendant 
either  pleads  in  bar,  by  "may  of  traverse,  or  demurs 
to  the  declaration  \  but  we  will  now  suppose  him 
to  plead  either  one  of  the  kinds  of  dilatory  plea,  or 
a  plea  in  bar,  by  way  qf  confession  and  ax)oidance. 
In  either  case,  the  plaintiff  has  the  option  of  de- 

(e)  Supr&,  p.  74. 
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murring  to  the  plea, — as  being,  in  substance  or 
fonn,  an  insufficient ,  answer,  in  point  of  law^  to 
the  declaration,— or  of  pleading  to  it,  by  way  of 
traverse  J  or  by  way  of  confession  and  a^voidance  of 
its  allegations.  Such  pleading  {f\  on  the  part  of 
the  plaintifl^  is  called  the  replication. 

If  the  replication  be  by  way  of  traverse^  it  is  in 
general  necessary  (as  in  the  case  of  the  plea)  that 
it  should  tender  issue.  So,  if  the  plaintiff  demvr^ 
an  issue  in  law  is  necessarily  tendered ;  and,  in  ei- 
ther case,  the  result  is  a  joinder  in  issue ;  upon  the 
same  principles  as  above  explained  with  respect  to 
the  plea.  But  if  the  replication  be  in  confession 
and  avoidance^  the  defendant  may  then,  in  his  turn, 
either  demur ^ — or,  by  vl  pleading j  traverse^  or  con'^ 
Jess  and  avoids  its  allegations.  If  such  pleading 
take  place,  it  is  called  the  r^oinder. 

In  the  same  manner,  and  subject  to  the  same 
law  of  proceeding,  viz.  that  of  demurring,  or  tra- 
versingf  or  pleading  in  confession  and  avoidance, 
is  conducted  all  the  subsequent  altercation,  to 
which  the  nature  of  the  case  may  lead ;  and  the 
order  and  denominations  of  the  alternate  aHega- 
iians  qfjact  or  pleadings  throughout  the  whole  se- 
ries, are  as  follows:  declaration,  plea,  replication, 
rgainder,  surryoinder,  rebutter,  and  surrebutter. 
After  the  surrebutter,  the  pleadings  have  no  dis- 
tinctive names;  for  beyond  that  stage,  they  are 
very  seldom  found  to  extend  (jg). 

(/)  See  Appendix,  note  (27). 
{g)  See  Appendix,  notb  (28). 
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To  whatever  length  of  series  the  pleadings  may 
happen  to  lead,  it  is  obvious,  that,  by  adherence  to 
the  plan  here  described,  one  of  the  parties  must, 
at  some  period  of  the  process,  more  or  less  remote, 
be  brought  either  to  demur  or  to  traverse;  for,  as  no 
case  can  involve  an  inexhaustible  store  of  new  re- 
levant matter,  there  must  be  somewhere  a  limit  to 
pleading  in  the  way  of  confession  and  avoidance. 
Examples  have  already  been  given  of  the  demurrer 
and  traverse  occurring  at  the  second  stage  of  the 
pleading,  viz.  in  the  plea  ;  in  those  which  here  fol- 
low, they  are  not  produced  till  after  a  longer  series. 

Let  the  plaintiff  be  supposed  to  declare  in  As« 

sumpsit,  as  in  p.  47.,  and  the  defendant  to  plead 

in  abatement }  (for  example,  the  non-joinder  of  a 

^joint  contractor,  as  in  p.  68.)    The  plaintiff  may 

then  be  supposed  to  repfy  thus : — 

REPLICATION. 

By  way  of  Traverse. 
Upon  the  Plea  p.  68. 
In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  die  Foiuth. 

A.  J3.*)  And  the  said  A.  B.  says,  that  bis  said  writ  and 
V.  >  declaration,  by  reason  of  any  thing  in  the  said  plea 
C  D.  3  alleged,  ought  not  to  be  quashed,  because  he  says 
that  the  saidpromises  and  undertakings  were  made  by  the 
said  C  D.  alone,  in  manner  and  form  as  the  said  A.  B. 
halh  above  complained ;  and  not  by  the  said  C.  D.,  jointly 
with  the  said  G.  //•,  in  manner  and  form  as  the  said  C  D. 
hadi  above,  in  his  said  plea,  alleged.  And  this  the  said 
A.  B.  prays  may  be  inquired  of  by  the  country. 

Again,  let  the  plaintiff  be  supposed  to  declare 
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in  Covenant  on  an  indenture  of  lease  (as  in  p.  41.), 
and  the  defendant  to  plead  in  bar,  by  way  of  con- 
fession and  avoidance ;  (for  example,  a  release,  as 
in  p.  72.) ;  the  plaintiff  may  then  be  supposed  to 
reply  thus : — 

REPLICATION. 

By  way  of  Confession  and  Avoidance. 
Upon  the  Plea  p.  72. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  Kbg  George  the  Fourth. 

A.  B,  '^  And  the  said  A.  B,  says,  that,  by  reason  of  any 
V.  >  thing  in  the  said  plea  alleged,  he  ou^ht  not  to  be 
C.  D.  3  barred  from  having  and  maintaining  his  aforesaid 
action  a^inst  the  said  C.  x).,  because  he  says  that  he  the 
said  A.  n.y  at  the  time  of  the  making  of  the  said  supposed 
deed  of  release,  was  unlawfully  imprisoned  and  detained  in 
prison  by  the  said  C  Z).,  until,  by  force  and  duress  of  that 
unprisonment,  he  the  said  A.  B.  made  the  said  supposed 
deed  of  release,  as  in  the  said  plea  mentioned.  And  this 
the  said  A.  B.  is  ready  to  verify.  Wherefore  he  prays 
judgment,  and  his  damages  by  him  sustained  by  reason  of 
the  said  breach  of  covenant,  to  be  adjudged  to  mm  (Ji)^ 

To  this  the  defendant  may  be  supposed  to  re- 
joifij  as  follows : — 

REJOINDER. 

By  way  of  Traverse. 
Upon  the  above  Replication. 
In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

C.  D.^      And  the  s«d  C.  D.  saith,  that  by  reason  of  anv 

ats   i  thin^  in  the  said  replication  alleged,  the  said  A.S. 

4*  B.}  ought  not  to  have  or  maintain  bis  aforesaid  action 

(A)  See  a  similar  Replicatioo,  2  Richardson's  K.  B.  p.  6a 
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against  him  the  said  C.  D^  because,  he  says,  that  the  said 
A,  B.  freely  and  volbntarily  made  the  said  deed  of  re- 
lease, and  not  by  force  and  duress  of  imprisonment,  in  man- 
ner and  form  as  by  the  said  replication  alleged.  And  of 
this  the  said  C.  D.  puts  himself  upon  the  country  (f). 

In  these  exaooiplesy  the  parties  ultimately  arrive 
at  a  traverse;  but  it  may  happen,  that  in  any  part 
of  the  series,  a  demurrer,  instead  of  a  traverse,  may 
take  place.  Thus,  if  the  defendant,  in  the  last  ex- 
ample, chose  to  dispute  the  sufficiency,  in  point  of 
law,  of  the  substance  of  the  matter  in  the  replica- 
tion, he  would,  instead  of  a  rejoinder,  dermir  to  the 
replication,  thus:— 

DEMURRER. 

To  the  Replication  in  p.  79. 
In  the  King's  Bench. 

Term,  in  the yeAr  of  the  reign 


of  Kmg  George  the  Fourth. 

C  D.*!  And  the  said  C  D.  sajrs,  that  the  said  replication 
ats  >  of  the  said  A.  B.  to  the  said  plea  of  him  the  said 
A.  B.}  C.  D^  and  the  matters  therein  contained,  in  man- 
ner and  form  as  die  same  are  above  pleaded  and  set  forth, 
are  not  8u£Scient,  in  law,  for  the  said  A,  B.  to  have  or  main- 
tain his  aforesaid  action  against  the  said  CD.;  and  that 
he  the  said  C.  D.  is  not  bound  by  the  law  of  the  land  to  an- 
swer the  same.  And  this  the  said  C.  D.  is  ready  to  veriffr. 
Wherefore,  for  want  of  a  sufficient  replication  in  this  behalf, 
the  said  C  D.  prays  judgment,  if  the  said  A.  B.  ought  to 
have  or  maintam  ms  aforesaid  action  against  him. 

As  the  parties  will  at  length  arrive  at  demurrer 
or  traverse,  so,  whenever  a  traverse  is  at  length 
produced,  it  comprises,  in  general,  a  tender  of  is^ 
sue  (as  in  the  above  examples) ;  and  a  demurrer 

(i)  See  a  similar  Rejoinder^  2  Richardson's  K.  B.  p.  60. 
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necessarily  involves  a  tender  of  issue;  the  conse- 
quence of  which  is,  in  either  case,  a  joinder  in  is- 
sue, exactly  upon  the  saVne  principle  as  above  ex- 
plained, with  respect  to  the  plea:  so  that  the  parties 
arrive  al  issue,  after  a  longer  series  of  pleading, 
precisely  in  the  same  manner  as  when  the  process 
terminates  at  the  earliest  possible  stage.  Such  is, 
in  a  general  view,  the  nature  of  the  process  of 
pleading,  and  the  manner  of  coming  to  issue  (k). 

Tlie  pleading  has  been  hitherto  supposed  to  take 
its  direct  and  simple  course.  There  are,  however, 
some  pleas  and  incidents  of  occasional  occurrence, 
by  which  its  progress  is  sometimes  broken  or  va- 
ried; and  of  these  it  will  now  be  proper  to  give 
some  account. 

The  pleas  here  referred  to,  are  called  pleas  puis 
darreign  continuance. 

It  will  be  remembered  (/),  that  under  the  ancient 
law,  tliere  were  continuances,  L  e.  adjournments  of 
the  proceedings,  for  certain  purposes,  from  one  day 
or  one  term  to  another;  and  that,  in  such  cases, 
there  was  an  entry  made  on  the  record,  expressing 
the  ground  of  the  adjournment,  and  appointing  the 
parties  to  re-appear  at  the  given  day.  In  the  in- 
tervals between  such  continuances  and  the  day 
appointed,  the  parties  were  of  course  out  of  Court, 
and  consequently  not  in  a  situation  to  plead.  But 
it  sometimes  happened,  that  after  a  plea  had  been 
■»  '         -  ■■ —  ■    I     I  ■  ■      ■  ■         III 

(Jt)  See  Appendix^  note  (29).  (0  Supra^  p.  31. 
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pleaded,  and  while  the  parties  were  out  of  Court, 
in  consequence  of  such  a  continuance,  a  new  mat- 
ter of  defence  arose,  which  did  not  exist,  and  which 
the  defendant  had  consequently  no  opportunity  to 
plead,  before  the  last  continuance.  This  new  de- 
fence, he  was  therefore  entitled,  at  the  day  given 
for  his  re-appearance,  to  plead  as  a  matter  that  had 
happened  after  the  last  continuance — (puis  dar- 
reign  continuance — post  ultimam  continuationem). 
In  the  same  cases  as  occasioned  a  continuance  in 
the  ancient  law,  but  in  no  other,  a  continuance  still 
takes  place.  At  the  time,  indeed,  when  the  plead- 
ings are  filed  and  delivered,  no  record  exists,  and 
there  is,  therefore,  no  entry  at  that  time,  made  on 
record,  of  the  award  of  a  continuance;  but  the 
parties  are,  from  the  day  when,  by  the  ancient 
practice,  a  continuance  would  have  been  entered, 
supposed  to  be  out  of  Courts  and  the  pleading  is  sus- 
pended till  the  day  arrives  to  which,  by  the  ancient 
practice,  the  continuance  would  extend.  At  that 
day,  the  defendant  is  entitled,  if*  any  new  matter  of 
defence  has  arisen  in  the  interval,  to  plead  it  ac- 
cording to  the  ancient  plan,  pms  darreign  continu- 
ance.    The  following  is  an  example  of  the  form : — 

PLEA   PUIS    DARREIGN    CONTINUANCE. 

In  the  King's  Bencli. 

next  after in Term,  in 

thfe  year  of  the    reign  of  King 

George  the  Fourth. 

C.  D.)      And  now  at  this  daVf  that  is  to  say,  on 


ats    >  next  after in  this  same  term,  until  which 

A.  B, }  day  the  plea  aforesaid  was  last  continued,   come 
as  well  the  said  A.  B.  as  the  said  C  Z).,  by  their  respective 
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attornies  aforesaid.  And  the  said  CD.  says,  that  the 
said  A.  B.  ought  not  farther  to  have  or  maintain  his 
aforesaid  action  against  him;  because,  he  says,  that  after 

the  last  continuance  of  this  cause,  that  is  to  say, 

next  afler in  this  same  term,  from  which  da^  this 

cause  was  last  continued,  and  before  this  day,  to  wit,  on 

die day  of m  the  year  of  our  Lord 

at aforesaid,  in  the  county  aforesaid,  the  said  A.  J?., 

by  his  certain  deed  of  release,  sealed  with  his  seal  [the 
release  may  be  here  stated,  as  snipra,  p.  7^"]*  And  this  the 
said  C  D.  is  ready  to  verify.  Wherefore  he  prays  judg- 
ment,  if  the  said  A.  B.  ought  farther  to  have  or  mamtam 
his  aforesaid  action  against  him,  &c.  (m) 

A  plea  puis  darreign  continuance,  is  always 
pleaded  by  way  of  substitution  for  the  former  plea; 
on  which  no  proceeding  is  afterwards  had.  It  may 
be  either  in  bar,  or  abatement  (n) ;  and  is  followed, 
like  other  pleas,  by  a  replication  and  other  plead- 
ings, till  issue  is  attained  upon  it. 

Of  the  incidents  o£  occasional  occurrence,  by 
which  the  progress  of  the  pleading  is  sometimes 
varied,  some  of  the  principal  shall  here  be  noticed: 
and  first, 

1.  The  demand  of  view. 

In  most  real  and  mixed  actions,  in  order  to  as- 
certain the  identity  of  the  land  claimed  with  that 
in  the  tenant's  possession,  the  tenant  is  allowed, 
after  the  demandant  has  counted,  to  demand  a  view 
of  the  land  in  question ;  or,  if  the  subject  of  claim 


(m)  2  Chitty,  676.     1  Arch.  323. 
(»)  Com.  Dig.  Abatement  I.  24. 
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be  a  rent,  a  right  of  advowson,  a  right  of  common, 
or  the  like,  a  view  of  the  land  out  of  which  it  is- 
sues (o).  This,  however,  is  confined  to  real  or 
mixed  actions.  For  in  actions  personal,  the  view 
does  not  lie  (p).  In  the  action  of  dower,  unde 
nihil  habet,  it  has  been  much  questioned  whether 
the  view  be  demandable  or  not(y);  and  there  are 
other  real  and  mixed  actions  in  which  it  is  not  al- 
lowed. 

The  view  being  granted,  the  course  of  proceed- 
ing is  to  issue  a  writ,  commanding  the  sheriff  to 
cause  the  defendant  to  have  view  of  the  land. 
It  being  the  interest  of  the  demandant  to  expe- 
dite the  proceedings,  the  duty  of  suing  out  the 
writ  lies  upon  him^  and  not  upon  the  tenant  (r);  and 
when,  in  obedience  to  its  exigency,  the  sheriff 
causes  view  to  be  made,  the  demandant  is  to  shew 
to  the  tenant,  in  all  ways  possible,  the  thing  in  de- 
mand»  with  its  metes  and  bounds  (^). 

On  the  return  of  the  writ  into  the  Court,  the 
demandant  must  count  de  novo;  that  is,  declare 
again  (/);  and  the  pleading  proceeds  to  issue  (t^). 

(o)  Vin.  Ab.  View.  Com.  Dig.  View.  Booth,  37-  2  Saund. 
45.  b.     1  Reeves,  435. 

(p)  1  Reeves,  435. 

(q)  The  better  opinion  seems  to  be,  that  it  is  not  demandable. 
2  Saund.  44.  n.  (4). 

(r)  Booth,  40.  (s)  1  Reeves,  436. 

(0  Com.  Dig.  Pleader,  2.  Y.  3.  Booth,  ubi  supra. 

{u)  Both  this  proceeding  of  detnanding  a  view,  and  the  voucher 


CU.  1.3  IN  AN  ACTION*  85 

2.  Another  incident  that  deserves  notice,  is 
voitcher  to  warranty. 

A  warranty  is  a  covenant  real,  annexed  to  lands 
and  tenements,  whereby  a  man  is  bound  to  defend 
such  lands  and  tenements  for  another  person;  and 
in  case  of  eviction  by  title  paramount,  to  give  him 
lands  of  equal  value  (jc).  Voucher  to  warranty 
(vocatio  ad  warrantizandum),  is  the  calling  of  such 
warrantor  into  Court  by  the  party  warranted  (when 
tenant  in  a  real  action,  brought  for  recovery  of  such 
lands),  to  defend  the  suit  for  him  (y) ;  and  the  time 
of  such  voucher,  is  after  the  demandant  has  counted. 
It  lies  in  most  real  and  mixed  actions,  but  not  in 
personal  (z). 

Where  the  voucher  has  been  made,  and  allowed 
by  the  Court,  the  vouchee  either  voluntarily  ap- 
pears, or  there  issues  a  judicial  writ  (called  a  sum- 
mons ad  warrantizandum),  commanding  the  sheriff 
to  summon  him. 

When  he  either  voluntarily,  or  in  obedience  to 
this  writ,  appears,  and  offers  to  warrant  the  land  to 
the  tenant,  it  is  called  entering  into  the  warranty; 
after  which  he  is  considered  as  tenant  in  the  ac- 


io  warranty,  afterwards  mentioned^  are^  in  the  present  rarity  of 
real  actions,  unknown  in  practice.  They  seem,  however,  to  de- 
serve notice^  as  illustrating  the  principles  of  pleading. 

(jr)  Co.  Litt.  365.    Com.  Dig.  Garnmty  A. 

(J)  Co.  Litt.  101.  b.  Com.  Dig.  Voucher  A.  1.  Booth,  43. 
2Saund.  32.n.(l). 

(2)  Com.  Dig.  Voucher  A.  1.    2  Saund.  32.  n.  (1). 


r 
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tion,  in  the  place  of  the  original  tenant.  The  de- 
mandant then  counts  against  him  de  novo  (a),  the 
vouchee  pleads  to  the  new  count,  and  the  cause 
proceeds  to  issue. 

3.  A  party  in  pleading  may  also  have  occasion 
to  make  demand  of  oyer  (A). 

Where  either  party  alleges  any  deed,  he  is  in 
general  obliged,  by  a  rule  of  pleading  that  will  be 
afterwards  considered  in  its  proper  place,  to  make 
prqfert  of  such  deed;  that  is,  to  produce  it  in  Court 
simultaneously  with  the  pleading  in  which  it  is  al- 
leged. This,  in  the  days  of  oral  pleading,  was  of 
course  an  actual  production  in  Court.  Since  then, 
it  consists  of  a  formal  allegation  that  he  shews  the 
deed  in  Court ;  it  being,  in  fact,  retained  in  his  own 
custody.  An  example  of  this  allegation  will  be 
found  in  the  Declaration  of  Debt  on  a  bond,  as 
above  given  (c). 

Where  profert  is  thus  made  by  one  of  the  par- 
ties, the  other,  before  he  pleads  in  answer,  is  en- 
titled to  demand  oyer;  that  is,  to  hear  it  read.  For 
it  is  to  be  observed,  that  the  forms  of  pleading  do 
not,  in  general,  require  that  the  whole  of  any  in* 
strument  which  there  is  occasion  to  allege^  should 


(a)  2  Inst.  241 .  a.    2  Saund.  32.  n.  (1 ).    Booth,  46. 

(6)  See  the  whole  law  and  practice  of  c^er  stated,  1  Sellon,  261 . 
1  Tidd,  518.  4th  edit.  1  Cytty,  414.  1  Arch.  164.  2  Arch. 
Pract.  194. 196. 

(c)  Supra^  p.  40. 
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be  set  forth.  So  much  only  is  stated,  as  is  material 
to  the  purpose;  of  which  the  example  last  cited 
will  also  serve  for  illustration.  The  other  party, 
however,  may  reasonably  desire  to  hear  the  whole; 
and  this  either  for  the  purpose  of  enabling  him  to 
ascertain  the  genuineness  of  the  alleged  deed,  or 
of  founding  on  some  part  of  its  contents,  not  set 
forth  by  the  adverse  pleader,  some  matter  of  an- 
swer. He  is  tlierefore  allowed  this  privilege,  of 
hearing  the  deed  read  verbatim. 

When  the  profert  was  actually  made  in  open 
court,  the  demand  of  oyer,  and  the  oyer  given  upon 
it,  took  place  in  the  same  manner;  and  the  course 
was,  that  on  demand  by  one  of  the  pleaders,  the 
deed  was  read  aloud  by  the  pleader  on  the  other 
side(rf).  By  the  present  practice,  the  attorney  for 
the  party  by  whom  it  is  demanded,  before  he  an- 
swers the  pleading  in  which  the  profert  is  made, 
sends  a  note  to  the  attorney  on  the  other  side,  con- 
taining a  demand  of  oyer;  on  which  the  latter  is 
bound  to  carry  to  him  the  deed,  and  deliver  to 
him  a  copy  of  it,  if  required;  and  this  is  consi- 
dered as  oyer,  or  an  actual  reading  of  the  deed  in 
court  (&)• 

Oyer  is  demandable  in  all  actions ;  real,  personal, 
and  mixed. 


(d)  Semb.  Com.  Dig.  Pleader,  P.  1.  Lutw.  1644.  In  I  Sid. 
308.,  the  reading  of  the  deed  is  said  to  be  the  act  of  the  Court ;  but 
the  true  doctrine  seems  to  be  that  laid  down  in  Lutwyche.  The 
rule  seems  to  have  been  that  wriU  were  read  by  the  Courts  but 
deeds  by  the  pleader.     Vide  Com.  Dig.  Pleader,  P.  1. 

(f)  2  T.  R.  40.     1  Tidd,  518.,  4th  edit.     1  Scl.  264. 
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Oyer  was  formerly  demandable  not  only  of  deeds, 
but  of  records  alleged  in  pleading ;  and  (as  has  been 
before  stated  in  this  work)  of  the  original  writ 
also(y);  but,  by  the  present  practice,  it  is  not  now 
granted  either  of  a  record  or  an  original  writ(^)} 
and  can  be  had  only  in  the  cases  of  deedSy  probates, 
and  letters  of  administration,  &c.,  of  wliich  profert 
is  made  on  the  other  side :  of  private  xvritings  not 
tinder  seal,  oyer  has  never  been  demandable. 

In  all  cases  where  profert  is  necessary,  and  where 
it  is  also  in  fact  made,  the  opposite  party  has  a 
right,  if  he  pleases,  to  demand  oyer;  but,  if  it  be 
unnecessarily  made,  this  does  not  entitle  to  oyer ; 
and  so,  if  profert  be  omitted  when  it  ought  to  have 
been  made,  the  adversary  cannot  have  oyer,  but 
must  demur  (A). 

When  a  deed  is  pleaded  with  profert,  it  is  sup- 
posed to  remain  in  court  during  all  the  term  in 
which  it  is  pleaded,  but  no  longer;  unless  the  op- 
posite party,  during  that  term,  plead  in  denial  of 
the  deed ;  in  which  case  it  is  supposed  to  remain  in 
court,  till  the  action  is  determined.  Hence  it  is  a 
rule,  that  oyer  cannot  be  demanded  in  a  subsequent 
term  to  that  in  which  profert  is  made  (i). 

A  party  having  a  right  to  demand  oyer,  is  yet 
not  obliged,  in  all  cases,  to  exercise  that  right  (Ar) ; 

{f )  Vide  8upr4^  p.  69. 

(g)  As  to  the  Original  Writ,  vide  supra,  p.  69.     As  to  Records, 
vide  1  T.  R.  150. 
(h)  Arch.  164.  (i)  1  Tidd,  520.     1  Chitty,  4ia 

{k)  Arch.  164,  5. 
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nor  is  he  obliged,  in  all  cases,  after  demanding  it, 
to  notice  it  in  the  pleading  that  he  afterwards  files 
or  delivers  (/).  Sometimes,  however,  he  is  ob- 
liged to  do  both ;  viz.  where  he  has  occasion  to 
found  his  answer  upon  any  matter  contained  in  the 
deed  of  which  profert  is  made,  and  not  set  forth 
by  his  adversary.  In  these  cases,  the  only  ad- 
missible  method  of  making  such  matter  appear 
to  the  court,  is  to  demand  oyer,  and  from  the  copy 
given,  set  forth  the  whole  deed  verbatim  in  his 
pleading  (m).  The  following  is  an  example  of  the 
manner  in  which  the  demand  of  oyer  is  thus  en- 
tered, and  the  deed  set  fojth,  in  the  pleading. 

PLEA  IN  BAR. 

To  Debt  on  Bond(;i). 

In  the  King's  Bench. 

Terra,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

CD."^       And  the  said  C  D.  by ,  his  attorney, 

ats  >  comes  and  defends  the  wrong  and  injury  when,  &c., 
A.  B.  3  and  craves  oyer  of  the  said  writing  obligatory,  and 
it  is  read  to  him,  &c.  He  also  craves  oyer  of  the  condition 
of  the  said  writing  obhgatory,  and  it  is  read  to  him  in  U>ese 
words:  "  Whereas,"  (here  the  condition  of  the  bond,  which 
shall  be  supposed  to  be  tor  payment  of  one  hundred  pounds 
on  a  certain  day,  is  set  forth  verbatim) :  which,  being  read 
and  heard,  the  said  C.  Z).  says  that  the  said  A,  B,  ought  not 
to  have  or  maintain  his  aforesaid  action  against  him,  because 

he  says  that  he,  the  said  C  Z).,  on  the  said day  of 

,  in  the  year  aforesaid,  in  the  said  writing  obligatory 

mentioned,  paid  to  the  said  A,  B,  the  said  sum  of  one  hun- 

(0  1  Tidd,  522. 

(w)  Com.  Dig.  Pleader,  (2  V.  4.)    2  Saund.  410,  n.  (2).     1 
Saund.9.b.  n.(l).     lStr.227.    Fort.  354.    2  Black.  1108. 
{n)  See  the  Declaration,  supra,  p.  40. 
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dred  pounds  in  the  said  condition  mendoneil,  together  with 
all  interest  then  due  thereon,  according  to  the  form  and  ef- 
fect of  the  said  condition,  to  wit,  at aforesaid,  in  the 

county  aforesaid.  And  this,  the  said  C  Z).,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the  said  A.B.  ought  to  have 
or  maintmn  his  aforesaia  action  against  him((7). 

4.  The  last  of  these  incidents  that  need  be  men- 
tioned, is  the  prayer  of  an  imparlance. 

By  the  ancient  practice,  if  a  party  found  himself 
unprepared  to  answer  the  last  pleading  of  his  ad- 
versary immediately,  his  course  was  to  pray  the 
Court  to  allow  him  a  farther  day  for  that  purpose ; 
which  was  accordingly  granted  by  the  Court  to  any 
day  that,  in  their  discretion,  they  might  award, 
either  in  the  same  or  the  next  succeeding  term(^p). 
The  party  was,  in  this  case,  said  to  pray,  and  the 
Court  to  grant,  an  imparlance  (interlocutio,  or  in- 
terloquela) ;  a  term  derived  from  the  supposition 
that  in  this  interval,  the  parties  might  talk  together^ 
and  amicably  settle  their  controversy  (y). 

An  imparlance,  when  granted,  was  one  of  the 
cases  of  continuance;  of  which  general  doctrine 
some  explanation  has  been  before  given  (r). 

It  was  grantable  in  almost  all  actions ;  real,  per- 
sonal, and  mixed  (^). 


(o)  2  Chitty,  473.     (p)  Booth,  36.   Com.  Dig.  Pleader,  D.  1 
(9)  3  Bl.  Com.  299.  (r)  Supra,  p,  31. 

(*)  Com.  Dig.  Pleader,  D.  2. 
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The  prayer  of  imparlance,  when  made  by  the 
defendant  prior  to  his  plea,  was  either  general  or 
special.  The  first  was  simply  a  prayer  for  leave  to 
imparl.  Of  such  general  imparlance,  it  was  a  con- 
sequence, that  the  defendant  was  afterwards  pre- 
cluded from  certain  proceedings  of  a  dilatory  ten- 
dency, which  might  before  have  been  competent  to 
him.  Thus  he  could  not,  after  a  general  impar- 
lance,  demand  oifer(J\  nor  (according  to  some 
authorities)  a  view  («),  nor  could  he  plead  a  plea  to 
the  jurisdiction^  or  in  abatement  (x).  Accordingly, 
if  he  wished  to  preserve  his  right  to  these  ad- 
vantages, he  varied  the  form  of  his  prayer,  and 
made  it  with  a  reservation  of  such  right.  If  his 
object  was  to  preserve  the  right  of  pleading  in 
abatement^  he  prayed  what  is  called  a  special  im- 
parlance. The  nature  of  the  imparlance,  general 
and  special,  will  more  fully  ^pear  by  examples  of 
the  style  in  which  this  kind  of  continuance  was 
entered  on  the  record. 

ENTRY  OF  GENERAL  IMPARLANCE 

To  the  Declaration. 

(In  the  King's  Bench,  by  original.) 

\^Afier  the  entry  of  the  declaration^  the  record  proceeds  thus:2 — 

And  the  said  C.  Z).  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  &c.,  and  prays  a  day 
thereupon  to  imparl  to  the  said  declaration  of  the  said  A.  B.y 
and  it  is  granted  to  him,  &c.  And  upon  this,  a  day  is  ^ven 
to  the  parties  aforesaid,  before  our  Lord  the  King,  untd  the 
Morrow  of  All  Souls,  wheresoever,  8cc.,  diat  is  to  say,  for 

(/)  2  Saund.  2,  n.  (2),         (n)  2  Saund.  45.  b.    Booth,  39. 
(x)  Com.  Dig.  Abatement,  I.  20.    2  Saund.  2,  n.  (2). 
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the  said  CD.  to  imparl  to  the  declaration  aforesaid,  and 
then  to  answer  the  same(y). 

ENTRY  OF  SPECIAL  IMPARLANCE 

To  the  Declaration. 

(In  the  King's  Bench,  by  original.) 

\_Afler  the  entry  of  the  declaration^  the  record  proceeds  thus:"] — 

And  the  said  C  Z).,  in  his  proper  person,  comes,  and 
saving  to  himself  all  advantages  and  exceptions,  as  well  to 
the  writ  as  to  the  declaration  aforesaid,  prays  leave  to  im- 
parl thereunto  here  until,  &c.  And  it  is  granted  to  him, 
&c.    The  same  day  is  given  to  the  said  A.  B.  here,  8cc  (z). 

The  latter  form  would  entitle  the  party  to  plead 
in  abatement  afterwards,  but  not  to  thejurisdiction  ; 
and,  therefore,  if  he  wished  to  preserve  the  power 
of  doing  this  also,  he  resorted  to  another  kind  of 
special  imparlance,  differing  from  the  former,  only 
in  this,  that  it  contained  a  saving  of  <^  all  advan- 
tages and  exceptions  whatsoever"  (a).  This  is 
called  in  the  books  a  general  special  imparlance; 
and  it  would  seem  that  the  effect  of  an  imparlance 
of  this  description,  is  to  preserve  the  power  not 
only  of  pleading  all  dilatory  pleas,  but  of  demand- 
ing oyer  and  a  view  (A). 

The  law  and  practice,  on  the  subject  of  imparl- 
ed) 2  Chitty,  405.     See  the  form  in  Common  Pleas,  Booth,  36. 
In  proceedings  by  bill  in  King's  Bench,  there  was  no  formal  en- 
try of  a  prayer,  but  a  short  notice  on  the  record  reirofpectively, 
that  an  imparlance  hctd  been  granted.     Chitty,  ibid. 

(2)  2  Chitty,  407.     See  the  form  in  proceeding  by  bUl  in  King's 
Bench.     Lib.  Plac.  2,  pi.  15.    2  Saund.  2,  n.  (2). 

(a)  2  Saund.  2,  n.  (2).  (b)  Vide  1  Chitty,  418. 
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ance,  still  remains  in  the  same  state  as  here  de- 
scribed, subject  to  the  following  remarks. 

By  the  practice  of  the  present  day,  a  party  is 
either  obliged  to  answer  the  last  antecedent  plead- 
ing in  the  same  term,  or  is  entitled,  as  of  course^ 
to  an  imparlance  to  the  next  term,  according  to  the 
period  of  the  existing  term,  at  which  it  becomes 
his  turn  to  plead,  and  the  course  of  the  previous 
proceedings.  The  rules  on  this  subject  are  too 
various,  and  merely  practical,  to  be  here  stated. 
An  imparlance,  when  not  grantable  as  of  course^ 
may  yet  be  obtained  upon  application,  for  some 
particular  cause,  at  the  discrelion  of  the  Court. 

When  an  imparlance  is  grantable  as  of  course^  and 
a  general  imparlance  will  suffice,  no  actual  prayer 
or  application  for  it  is  now  made,  but  the  party  en-  - 
titled  takes  the  imparlance  for  himself,  by  suspend- 
ing his  pleading  till  the  next  term.  And  on  a 
general  imparlance,  no  notice  of  the  proceeding  is 
usually  taken  in  the  pleadings  filed  and  delivered 
between  the  parties  (c).  But,  if  the  defendant, 
being  entitled  as  of  course  to  an  imparlance,  wishes, 
at  the  same  time,  to  preserve  his  right  of  pleading 
dilatory  pleas,  and  taking  other  advantages,  and 
consequently  to  obtain  a  special  or  general  special 
imparlance,  he  must  make  an  actual  application  to 
the  Court  (ji)  for  this  purpose ;  and  where  a  special 
or  general  special  imparlance  is  thus  obtained,  the 

(c)  1  Chitty,  421 . 

(d)  But  the  special  imparlance  in  the  Common  Pleas^  may  be 
granted  by  the  Prothonotary>  2  Saund.  2,  n.  (2). 
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defendant  makes  an  entry  of  it  in  his  plea  filed  or 
delivered  (e).  This  is  done  exactly  in  the  form  of 
the  ancient  entry  on  record  (y);  and  it  stands  as  a 
commencement  to  his  plea. 

These,  and  other  incidents  of  a  similar  kind, 
may  occur  in  pleading.  If  they  take  their  course 
widiout  opposition,  they  do  not,  as  we  have  seen, 
long  interrupt  the  main  series  of  the  allegations. 
But,  with  respect  to  most  of  them,  the  opposite 
party  has  a  right,  if  he  pleases,  to  oppose  the  prayer 
made  on  the  other  side ;  and^  for  this  purpose,  he 
was  entitled,  in  the  ancient  practice  of  pleading,  to 
demur  or  plead  to  it,  as  if  it  were  a  statement  of 
fact,  made  in  the  direct  course  of  the  pleading. 
Thus,  if  a  party  demanded  oyer,  in  a  case  where, 
upon  the  face  of  the  pleading,  his  adversary  con- 
ceived it  to  be  not  demandable,  the  latter  might 
demur  (jg);  or,  if  he  had  any  matter  of  fact  to  allege 
as  a  ground  why  the  oyer  could  not  be  demanded, 
he  might  plead  such  matter(A).  If  he  pleaded, 
the  allegation  was  called  a  counter-plea  to  the  oyer. 
So  the  demandant  might  have  occasion,  in  the  same 
manner,  to  counterplead  the  vovcker^  or  counter-^ 
plead  the  vkw;  all  pleadings  of  this  incidental 
kind,  diverging  from  the  main  series  of  the  allega- 
tions, being  termed  coimter^pleas  (i).    And,  in  the 

latter  instances^  as  well  as  upon  oyer,  it  would 

'  -  ■        ..      ■.■■ii'i 

(e)  2  Chitty,  423.     2  Saund.  2,  n.  (2). 
{f)  As  in  the  example^  snpra,  p.  92. 
(g)  1  Saund.  9  b.,  n.  (1).  (h)  Ibid. 

(i)  In  Reg.  Plac.  1 18.,  counler^plea  U  defined  to  be  ''  a  kind 
of  replication." 
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seem  there  might  be  demurrer  instead  of  counter- 
plea,  if  the  objection  appeared  on  the  face  of  the 
proceedings.  Again,  on  the  counter-plea,  in  all 
these  cases,  there  might  happen  to  be  a  replication, 
and  other  subsequent  pleadings ;  and  so  the  parties 
might  come  to  issue  in  law,  or,  in  fact,  on  this 
collateral  subject,  in  the  same  manner  as  upon  the 
principal  matters  in  controversy.  It  is  to  be  ob- 
served, however,  that  these  collateral  or  incidental 
pleadings,  though  according  to  the  principle  of  the 
science  they  may  occur,  have  now  fallen  into  com- 
plete disuse  in  point  of  practice  (A:). 

Supposing  the  cause  to  be  at  issue,  the  next  pro-  or  making 
ceeding  is  to  make  a  transcript  upon  paper  of  the  Hsue  *&c. 
whole  pleadings  that  have  been  filed  or  delivered 
between  the  parties.  This  transcript,  when  the 
issue  joined  is  an  issue  in  law,  is  called  the  de- 
murrer-book;  when  an  issue  in  fact,  it  is  called, 
in  the  King's  Bench,  in  some  cases,  the  issue,  in 
others,  the pd^^er-book, — and,  in  the  Common  IHeas, 
the  issue.  It  contains  not  only  the  pleadings,  but 
also  entries,  according  to  the  ancient  forms  used  in 
recording  (/),  of  the  appearance  of  the  parties,  the 
continuances,  and  other  acts  supposed  to  be  done 
in  Court,  up  to  the  period  of  issue  joined,-T-even 
though  such  entries  have  not  formed  part  of  the 
pleadings  as  filed  and  delivered  j  and  it  concludes 
with  an  entry  of  an  award  by  the  Court,  of  the 
mode  of  decision  tendered  and  accepted  by  the 
pleadings.     The  making  of  this  tr^mscript,  apon  an 

{k)  See  an  example  of  an  issue  upon  counter-plea  to  the  voucher, 
in  Formedon,  Bro.  Ent.  174/ 
(  /  )  Vide  supni,  p.  31. 
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issue  in  law,  is  called  making  up  the  demurrer-book; 
upon  an  issue  in  fact,  making  up  the  issue  or  paper- 
book.  The  demurrer-book,  issue  or  paper-book, 
when  971^^  up,  is  delivered  to  the  defendant's  at- 
tomey ;  who,  if  it  contains  what  he  admits  to  be  a 
correct  transcript,  returns  it  unaltered;  but,  if  it 
varies  from  the  pleadings  that  were  filed  or  deli- 
vered, he  makes  application  to  the  Court  to  have 
it  set  right  (tw).  Before  dismissing  the  subject  of 
this  ti'anscript,  it  will  be  proper  to  notice  the  fol- 
lowing point  of  practice  with  respect  to  the  man- 
ner in  which  the  demurrer-book,  issue  or  paper- 
book,  is  made  up  and  delivered.  Whenever  the 
defendant  demurs  or  traverses  with  a  conclusion  to 
tJie  country,  (that  is,  with  an  offer  of  trial  by  jury) 
instead  of  returning  a  regular  joinder  in  demurrer 
or  similiter  on  the  part  of  the  plaintiff,  before 
making  up  the  demurrer-book,  issue  or  paper-book, 
in  the  manner  formerly  described  (n), — ^the  usual 
course  (in  a  view  to  expedite  the  proceedings)  is  to 
make  up  and  deliver  to  the  defendant,  the  demur- 
rer-book, issue,  or  paper-book,  at  once;  inserting 
in  it,  however,  a  joinder  in  demurrer,  or  a  simili- 
ter, for  the  plaintiff(o).  And  this,  in  the  case  of  an 
issue  in  fact,  is  done,  not  in  the  full  and  regular 
form  of  a  joinder  in  issue  (as  formerly  given)  (j^), 
but  in  the  following  abbreviated  style,  viz.  "  And 
the  said  A.  B.  does  the  like."  Again,  whenever 
the  plaintiff' demuTs  or  traverses,  concluding  to  the 
country,  the  demurrer-book,  issue,  or  paper-book, 
is,  in  like  manner,  made  up  at  once,  and  delivered 


(w)  Str.  1131.  (n)  Supra,  pp.  75,  76. 

(o)  1  Arch.  Pract.  131.         (p)  Supra,  p  76. 
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to  the  defendant,  with  a  joinder  in  demurrer  or 
similiter  inserted  for  him^ — the  simiUter  being  in 
the  same  abbreviated  form — "  And  the  said  C.  Z>. 
does  the  like/*  The  defendant,  however,  having 
an  option  (as  above  explained)  (y),  with  respect 
to  the  joinder  in  issue,  is  of  course  entitled,  if  he 
pleases,  to  strike  out  the  similiter,  and  demur. 

During  the  course  of  the  pleading,  if  either  party 
perceives'  any  mistake  to  have  been  committed  in 
the  manner  of  his  allegation,  or,  if,  after  issue  joined 
on  demurrer  for  matter  of  form,  he  should  think  the 
issue  likely  to  be  decided  against  him,  he  ought 
to  apply  without  delay,  for  leave  to  amend.  It  is 
proper,  therefore,  now  to  take  some  notice  of  the 
law  of  amendment. 

Under  the  ancient  system,  the  parties  were  al-  of  «mend- 
lowed  to  correct  and  adjust  their  pleadings  during  ™*"  * 
the  oral  altercation,  and  were  not  held  to  the  form 
of  statement  that  they  might  first  advance  (r).  So  at 
the  present  day,  until  the  Judgment  is  signed (s),  in 
the  manner  to  be  afterwards  mentioned,  either 
party  is,  in  general,  at  liberty  to  amend  his  pleading 
as  at  common  law;  the  leave  to  do  which,  is  granted 
as  of  course  (/),  upon  proper  and  reasonable  terms, 
including  the  payment  of  the  costs  of  the  applica- 


(g)  Supra,  p.  75.  (r)  2  Reeves,  349.     10  Mod.  88. 

(#)  2  Arch.  Pract.  231. 

(/)  10  Mod.  88.  2  Tidd,  642,  4th  edit.  But  not  as  of  course 
in  a  real  action.  And,  in  general,  the  Court  will  not  allow  an 
amendment  in  an  action  of  that  class,  1  Tidd,  644,  4th  edit.  3 
Boa.  &  Pul.  453.     1  N.  R.  64. 233.    4  Taunt.  572. 
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tion,  and  sometimes  the  whole  costs  of  the  cause 
up  to  that  time.  And,  even  after  the  judgment  is 
signed,  and  up  to  the  latest  period  of  the  action, 
amendment  is,  in  most  cases,  allowable  at  the  dis- 
cretion of  the  Court,  under  certain  statutes  passed 
for  allowing  amendments  of  the  record ;  and  in  late 
times,  the  judges  have  been  much  more  liberal  than 
formerly,  in  the  exercise  of  this  discretion.  Amend- 
ments are,  however,  always  limited  by  due  consi- 
deration of  the  rights  of  the  opposite  party;  and 
where,  by  the  amendment,  he  would  be  prejudiced, 
or  exposed  to  unreasonable  delay,  it  is  not  allowed. 

Of  enter-       To  rctum  to  the  main  course  of  proceeding. 

iwSie!**  The  pleadings  and  issue  being  adjusted  by  the 
making  up,  delivery,  and  return  of  the  demurrer- 
book,  issue,  or  paper  book,  the  next  step  is  to  enter 
the  issue  on  record.  It  will  be  remembered  that 
the  pleadings  are  framed  as  if  they  were  copied 
from  a  roll  of  the  oral  pleadings.  Such  a  roll  (as 
has  been  shown)  (w),  did,  in  the  time  of  oral  plead- 
ing, exist,  and  still  exists  in  contemplation  o£  law ; 
but  no  roll  is  now  actually  prepared,  or  record 
made,  till  after  issue  joined  and  made  up,  in  man- 
ner above  described.  At  that  period,  however,  a 
record  is  drawn  up  on  a  parchment  roll.  This  pro- 
ceeding is  called  enterm^  the  issue;  and  the  roll  on 
which  the  entry  is  made,  is  called  the  issue  roll. 
The  issue  roll  contains  an  entry  of  the  terrrij  of 
which  the  demurrer  book,  issue  or  paper  book,  is 
entitled}  and  the  warrants  of  attorney  supposed  to 

(tt)  Supri,  p.  30,  31 ;  ct  vide  Sel.  Introd.  Ixir. 
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have  been  given  by  the  parties  at  the  commence* 
ment  of  the  cause,  authorizing  their  attornies  to 
appear  for  them  respectively  (a:*) ;  and  then  pro- 
ceeds with  a  transcript  of  the  declaration  and  sub- 
sequent pleadings,  continuances,  and  award  of  the 
mode  of  decision,  as  contained  in  the  demurrer- 
book,  issue  or  paper-book.  When  drawn  up,  it  is 
filed  in  the  proper  office  of  the  Court(^).  Of  the 
manner  of  thus  entering  the  issue  on  record,  the 
following  are  examples: — 

ENTRY  OF  ISSUE 

On  Demurrer. 

With  an  Imparlance. 

(In  the  King's  Bench — by  originaL 
— in  an  action  of  Covenant) 

As  yet  of Term,  in  the y^^**  ®f 

the  reign  of  King  George  the  Fourtli- 
Witness  Sir  Charles  Abbott,  Knight^ 

to  wit,  A,  B,  puts  in  his  place  E.  F.,  his  attorney, 

against  C  /).,  in  a  plea  of  breach  of  covenant. 

to  wit,  C\  D,  puts  in  his  place  G.  i/.,  his  attorney, 

at  the  suit  of  the  said  A.  B.,  in  the  plea  aforesaid. 

to  wit,  C.  D.  was  summoned  to  answer  (as  in  the 

declaration^  supra  j  p.^l,) 

And  the  said  C.  Z).  by ,  his  attorney,  comes  and 

(x)  2  Tidd,  670.    Impey,  C.  P.  363,  and  vide  supra,  p.  32. 

(y)  2  Tidd,  670,  671.  1  Sel.  335.  403.  Such  is  the  course 
of  proceeding,  when  strictly  and  formally  pursued.  But  with  re- 
spect to  an  issue  in  fact,  the  statement  is  not  quite  practically 
true;  it  being  the  general  practice  not  to  complete  the  issue  roll  in 
that  case,  by  transcribing  the  whole  of  the  proceedings  into  it,  but 
to  enter  only  what  is  called  an  incipitur,  that  is,  the  mere  com- 
mencement or  initial  words  of  the  issue  or  paper  book  (Tidd, 
671.  Impey,  C.  P.  403.)  It  did  not  seem  worth  while  to  em- 
barran  the  statement  in  the  text,  by  noticing  this  drcumstance. 

H  2 
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defends  the  wrong  and  injury  when,  &c.,  and  prays  a  day 
thereupon  to  imparl  to  the  said  declaration  of  the  said  A.B,; 
and  it  is  grantecl  to  him,  &c.  And  upon  this  a  day  is  given 
to  the  parties  aforesaid,  before  our  Lord  the  King,  until 

,  wheresoever,  &c.,  that  is  to  say,  for  the  said  C.  D. 

to  imparl  to  the  declaration  aforesaid,  and  then  to  answer 
the  same.  At  which  day,  before  our  said  Lord  the  King  at 
Westminster,  come  the  parties  aforesaid,  by  their  attorneys 
aforesaid;  and  the  said  C.  D,  says  that  the  said  A.  B,  ought 
not  to  have  or  maintain  (&c.,  as  in  the  plea,  supra j  p.  72.) 

And  the  said  A.  B,  says  that,  by  reason  of  any  thing  in  the 
said  plea  alleged,  he  ought  not  to  be  barred  (&c.,  as  in  the 
replication,  supra,  p,  79.) 

And  the  said  C.  Z).  says  that  the  said  replication  of  the 
said  A.  B.  to  the  said  plea  of  him  the  said  C  Z).,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law 
(&c.,  as  in  the  demurrer,  supra,  p,  80.) 

And  the  said  A,  B.  says  that  the  said  replication,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  in  law  for  him 
the  said  A.B,  to  have  and  maintain  his  aforesaid  action 
against  the  said  C.  D,  And  the  said  A,  B.  is  ready  to  verify 
and  prove  the  same,  as  the  Court  here  shall  direct  and 
award.  Wherefore,  inasmuch  as  the  said  C  Z).  hath  not 
answered  the  said  replication,  nor  hitherto  in  any  manner 
denied  the  same,  the  said  A.B,  prays  judgment,  and  his 
damages,  by  him  sustained  by  reason  of  the  said  breach  of 
covenant,  to  be  adjudged  to  him. — But  because  the  Court 
of  our  said  Lord  the  King,  nowhere,  are  not  yet  advised  (z) 
what  judgment  to  give  ot  and  upon  the  premises,  a  day  is 
given  to  the  parties  aforesaid,  before  our  Lord  the  King, 

on wheresoever,  &c,  to  hear  judgment  thereon,  for 

that  the  said  Court  of  our  said  Lord  the  King  now  here  are 
not  yet  advised  thereof («). 


(2)  This  concluding  part  of  the  entry,  beginning  But  be- 
cause, Sfc»,  is  called  an  entry  of  curia  advisare  vuU,  which  were 
the  words  used,  when  the  record  was  in  Latin.  It  is  an  award  of 
the  mode  of  decision ;  viz.  that  by  the  judgment  of  the  Court. 
This,  as  well  as  the  imparlance,  is  one  of  the  kinds  of  continuance; 
as  to  which,  vide  supra,  pp.  31.  90. 

(a)  For  the  form  of  entering  the  issue,  as  above  given,  sec 
Tidd's  Appendix,  ch.  xxxi.  xxxix.     1  Arch.  Pract.  134. 
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ENTRY   OF    ISSUE. 

On  an  Issue  in  Fact,  to  be  tried  by  a  Jury. 
Without  an  Imparlance. 

(In  the  King's  Bench — by  original. — 
In  an  action  of  Covenant). 

As  yet  of Term,  in  the year  of  the 

reign  of  King  George  the  Fourth.    Witness  Sir 
Charles  Abbott,  Knight. 

to  wit,  A.  B.  puts  in  his  place  E.  F.,  his  attorney, 


against  C.  Z>.,  in  a  plea  of  breach  of  covenant. 
to  wit,  C.  D.  puts  hi  his  place  G.  i/.,  his  attor- 
ney, at  the  suit  of  the  said  A.  B.y  in  the  plea  aforesaid. 

to  wit,  C.  Z>.  was  summoned  to  answer  {as  in  the 

dedaratiofij  suprd^p.  41.) 

And  the  said  C.  /).,  bjr his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &c.,  and  says  [as  in 
the  plea^  suprd^  p,  72.) 

And  the  said  A,  B,  says,  that,  by  reason  of  any  tiling  in 
the  said  plea  alleged,  he  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  the  said  C.  Z)., 
because  he  says  {as  in  the  replication^  supra,  p.  79.) 

And  the  said  C  Z>.  saith,  that,  by  reason  of  any  thing  in 
tlie  said  replication  alleged,  the  said  A,  B.  ought  not  to 
have  or  mamtain  his  aforesaid  action  against  him  the  said 
C  Z).,  because  he  says  {as  in  the  rejoinder,  stqn-d,  p.  79.) 

And  the  said  A.  B,  does  the  like  (i).  ITierefore  it  is  com- 
manded to  the  Sheriff  (c)  that  he  cause  to  come  before  our 

Lord  the  King,  on wheresoever  our  said  Lord  the 

King  shall  then  be  in  England,  twelve,  &c.,  by  whom,  &c, 
and  who  neither,  &c.,  to  recognize,  &c.,  because  as  well, 
&c.  The  same  day  is  given  to  Uie  parties  aforesaid,  &c.  {d), 

(b)  As  to  this  abbreviated  form  of  the  similiter,  see  supr^, 
p.  96. 

(c)  The  coucluding  clause,  beginning.  Therefore  it  is  com- 
manded,  c^c.,  is  an  entry  of  the  award  of  the  mode  of  decision. 
Where  this  is  by  jury,  the  award  is  that  of  a  writ  of  venire 

facias  to  summon  a  jury;  to  which  the  language  of  the  above  en- 
try refers. 

(</)  For  the  form  of  entering  the  issue,  as  above  given,  see 
Tidd  s  Appendix,  eh.  xxxi.  xxxix.     1  Arch.  Pract.  134. 
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The  action  being  now  brought  to  that  stage  at 
which  the  issue  is  recorded,  the  next  subject  for 
consideration  is  the  manner  in  which  the  issue  is 
decided. 

Of  the  de-  The  dccisiou  of  issues  in  law  is  vested  (as  it  al* 
iwic"  in  ways  has  been)  (e)  exclusively  in  the  judges  of  the 
'**^-  Court.    Therefore,  when,  upon  a  demurrer,  the  is- 

sue in  law  has  been  entered  on  record,  in  the  man- 
ner  above  described,  it  is  entered  for  argument — 
that  is,  set  down  to  be  argued  in  court,  on  a  day 
appointed  for  the  purpose.  On  that  day,  or  as 
soon  afterwards  as  the  business  of  the  court  will 
permit,  it  is  accordingly  argued  vivd  voce,  in 
Court,  by  the  respective  counsel  for  the  parties ; 
and  the  judges,  in  the  same  manner  and  place, 
pronounce  their  decision,  according  to  the  majo- 
rity of  voices. 

The  manner  of  deciding  issues  in  facty  will  re- 
quire explanation  at  greater  length. 

Of  the  trial      The  dccisiou  of  the  issue  in  fact,  is  called  the 

onssuesiii  trial  (J).     The  different  methods  of  trial  now  in 

force,  are  the  following  : — The  trial  by  jurt/ — by 

the  grand  assize — by  tke  record — ^by  certificate — ^by 

witnesses — by  inspection — and  by  wager  of  law  (g). 


(e)  Supra^  p.  30. 

(J*)  Sec  Appendix^  notb  (30.) 

(g)  Vide  3  Bl.  Com.  330.,  where  the  enumeration  is  the  same; 
with  only  the  nominal  difference^  that  the  grand  assise  is  there 
classed  as  a  species  of  trial  by  jury. 
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These  occur,  however,  in  very  different  degrees 
of  frequency  in  practice.  Every  mode  of  trial  ex- 
cept that  by  jury,  is  of  rare  admissibility;  being  not 
only  confined  to  a  few  questions  of  a  certain  na- 
ture^ but  in  general  also,  if  not  universally,  to  such 
questions  when  arising  in  a  certain  form  qfissice  (A). 
And  to  all  issues  not  thus  specially  provided  for, 
the  trial  by  jury  applies,  as  the  ordinary  and  only 
legitimate  method  (i).  On  the  other  hand,  how- 
ever, it  is  to  be  observed,  with  respect  to  these  oc- 
casional modes  of  trial,  that,  when  competent^  they 
are  in  general  ejxlusively  appropriate  ;  so  that  the 
party  by  whom  they  are  proposed  in  the  pleading, 
has  a  right  to  insist  on  their  being  applied,  to  the 
exclusion  of  the  trial  by  jury. 

First  shall  be  considered  the  ordinary  method,  or 
trial  by  jury. 

It  will  be  remembered,  that,  when  the  parties 
have  mutually  referred  the  issue,  to  decision  by 
a  jury,  or  (as  it  is  technically  termed)  have  put 
themselves  upon  the  country,  there  is  entered  upon 
the  roll,  (as  in  all  other  cases)  the  award  of  the 
mode  of  decision  so  adopted.  In  the  case  of  the 
trial  by  jury,  that  award  directs  the  issuing  of  the 
writ  of  venire  facias,  commanding  the  sheriff  of  the 
county  where  the  facts  are  alleged  by  the  pleading 
to  have  occurred,  to  summon  a  jury  to  try  the 
issue  (Ar) ;  and  such  writ  is  accordingly  sued  out. 
The  following  is  an  example  of  its  modern  form : — 

— ^^^-^— ^^^^     ^  ^  ^  II — ■ — ' — ^— 

(A)  Vide  Cro.  Jac.  102.  (t)  2  H.  Bl.  145. 

(4)  Vide  the  form  of  this  award,  supra,  p.  101. 
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VENIRE    FACIAS. 

Upon  the  Issue,  supra,  p.  101. 

George  the  Third,  &c.  to  the  Sheriff  of greeting. 

We  command  you  that  you  cause  to  come  before  us,  on 

wheresoever  we  shall  then  be  in  England,  twelve 

firee  and  lawful  men  of  the  body  of  your  county,  each  of 
whom  has  ten  pounds  a  year  at  the  least  of  lands,  tenements, 
or  rents,  by  whom  the  truth  of  the  matter  may  be  better 
known,  and  who  are  in  no  wise  of  kin  either  to  A,  B.  the 

plainti£^  or  to  C.  D.  late  of Esauire,  the  defendant, 

to  make  a  certain  jury  of  the  country  between  the  parties 
aforesaid  of  a  plea  of  breach  of  covenant,  because  as  well 
the  said  C.  D.  as  the  said  A.  J?.,  between  whom  the  matter 
in  variance  is,  have  put  themselves  upon  that  jury;  and 
have  there  the  names  of  the  jurors  and  this  writ  Wit- 
ness Sir  Charles  Abbott,  Knight,  at  Westminster,  the 
day  of in  the year  of  our  reign  (/). 

The  venire  facias,  it  will  be  observed,  directs 
the  jury  to  be  summoned  to  appear  in  the  Superior 
court.  This  is,  because  the  trial  was,  in  fact,  an- 
ciently  had  there.  But,  except  in  some  few  cases 
to  be  presently  noticed,  the  trial  by  jury  no  longer 
takes  place  before  the  Superior  court.  It  is  now 
usually  conducted  in  the  county  where  the  facts 
are  alleged,  in  pleading,  to  have  occurred,  and  into 
which  the  venire  facias  issues;  and  before  certain 
judges  called  the  Justices  qf  assize  and  nisiprius. 
The  trial  is,  in  such  cases,  said  to  be  had  at  nisi 
prius(m);  and  when  it  is  to  be  so  had,  the  course 
of  proceeding  is,  afler  an  issue  to  be  tried  by  jury, 
has  been  entered  on  record  on  the  issue  roll,  to 


(0  Tidd'^  Appendix,  208.        (iw)  See  Appendix,  notjb  (31  )• 
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sue  out  the  venire  facias, — together  with  another 
writ,  for  compelling  the  attendance  of  the  jury, 
called  the  distringas  in  the  King's  Bench,  in  the 
Common  Pleas,  the  habeas  corpora.  The  next 
step  is  to  make  up  and  pass,  at  the  proper  offices, 
another  record,  on  a  parchment  roll,  called  the  Re- 
cord  qfnisi  prim;  which  is  a  transcription  from 
the  issue-roll  (n),  and  contains  a  copy  of  the  plead- 
ings and  issue.  This  nisi  prius  record  is  then  deli- 
vered to  the  judges  of  assize  and  nisi  prius,  and 
serves  for  their  guidance  as  to  the  nature  of  the 
issue  to  be  tried.  The  trials  at  nisi  prius,  now  take 
place,  in  London  and  Middlesex,  several  times  in 
the  course  of  each  term,  and  also  during  a  consi- 
derable part  of  each  vacation ;  in  every  other 
county,  they  are  held  twice  a  year,  and  always  in 
time  of  vacation.  The  justices  of  assize  and  nisi 
prius,  for  trials  in  London  and  Middlesex,  consist 
of  the  Chief  Justices  of  the  three  courts  respec- 
tively,— each  trying  only  the  issues  from  his  own 
court.  For  trials  in  the  other  counties,  they  con- 
sist of  such  persons  as  are  appointed  for  the  pur- 
pose, by  temporary  commission  from  the  Crown ; 
among  whom  are  usually,  for  each  circuit,  two  of 
the  judges  of  the  Superior  courts ;  the  whole  king- 
dom being  divided  into  six  circuits  for  the  pur- 
pose. 

Though  the  trial  by  jury,  is  thus,  in  general,  had 
at  nisi  prius,  this  is  not  universally  the  case ;  for 
in  cases  of  great  difficulty  and  consequence,  these 


(»)  2  Tidd,  700. 
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inquests  are  allowed  to  be  taken  before  the  four 
Judges  in  the  Superior  court,  in  which  the  pleading 
took  place, — as  in  the  ancient  practice.  The  pro- 
ceeding is  then  technically  said  to  be  a  trial  at  bar^ 
by  way  of  distinction  from  the  trial  at  nisi  prius. 

Afler  these  explanations  as  to  the  time  and  place 
of  trial  by  jury,  the  next  subject  for  consideration 
is  the  course  of  the  proceeding  itself. 

The  whole  proceeding  of  trial  by  jury,  takes 
place  under  the  superintendance  of  the  presiding 
judge  or  judges,  who  usually  decide  all  points  as 
to  the  admissibility  of  evidence,  and  direct  the 
jury  on  all  such  points  of  law  arising  on  the  evi- 
dence, as  is  necessary  for  their  guidance  in  appre- 
ciating its  legal  effect,  and  drawing  the  correct 
conclusion  in  their  verdict. 

After  hearing  the  evidence  of  the  witnesses,  the 
addresses  of  counsel,  and  the  charge  of  the  judge, 
the  jury  pronounce  their  verdict;  which  the  law 
requires  to  be  unanimously  given.  The  verdict  is 
usually  in  general  terms,  "  for  the  plaintiff,*'  or 
**  for  the  defendant;"  finding,  at  the  same  time  (in 
case  of  verdict  for  the  plaintiff,  and  where  damages 
are  claimed  by  the  action),  the  amount  of  damages 
to  which  they  think  him  entitled. 

The  principles  upon  which  the  law  requires  the 
jury  to  form  their  decision,  are  as  follow : — 

1.  They  are  to  take  no  matter  into  considera- 
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tion  but  the  question  in  issue;  for,  it  is  to  try  the 
issue,  and  that  only,  that  they  are  summoned. 
Thus,  upon  pleadings  such  as  are  recorded  in  the 
issue  roll,  supr^,  p.  101,  they  would  only  have  to 
consider  whether  the  release  was  executed  by  du- 
ress, or  not.  Of  tl>e  execution  of  the  indenture  of 
lease,  they  could  not  enquire ;  for  it  is  not  in  issue. 

2.  They  are  bound  to  give  their  verdict  for  the 
party,  who,  upon  the  proof,  appears  to  them  to 
have  succeeded  in  establishing  his  side  of  the  issue. 
Thus,  in  the  same  example,  the  verdict  must  be 
given  for  the  plaintiff,  if  the  jury  think  the  duress 
is  established  in  proof}  otherwise,  for  the  defendant. 

S.  The  burthen  of  proof,  generally,  is  upon  that 
party  who,  in  pleading,  maintained  the  affirmative 
of  flie  issue;  for  a  negative  is,  in  general,  incapa- 
ble of  proof.  Consequently,  unless  he  succeed  in 
proving  that  affirmative,  the  jury  are  to  consider 
the  opposite  proposition,  or  negative  of  the  issue,  to 
be  established.  Thus,  in  the  same  example,  it 
would  be  for  the  plaintiff  to  prove  the  duress ;  for 
it  is  he  who  affirms  it:  and  if,  on  such  proof,  he 
fails,  or  offers  no  proof,  the  jury  must  find  for  the 
defendant 

Under  this  head  comes  to  be 'considered  the 
doctrine  of  variance.  The  proof  offered,  may,  in 
some  cases,  ^wholly  fail  to  support  the  affirmative  of 
the  issue ;  but  in  others,  it  may  fail  by  a  disagree- 
ment in  some  particular  point  or  points  only  be- 
tween the  allegation  and  the  evidence.     Such  dis- 
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agreement,  when  upon  a  material  point,  is  called  a 
variance;  and  is  as  fatal  to  the  party  on  whom  the 
proof  lies,  as  a  total  failure  of  evidence ;  the  jury 
being  bound,  upon  variance,  to  find  the  issue  against 
him.     For  example :  the  plaintiff  declared  in  Co- 
venant,  for  not  repairing  pursuant  to  the  covenant 
m  tlie  lease;  and  stated  the  covenant,  as  a  covenant 
to  "  repair  when  and  as  need  should  require;"  and 
issue  was  joined  on  a  traverse  of  the  deed  alleged. 
The  plaintiff,  at  the  trial,  produced  the  deed  in 
proof,  and  it  appeared  that  the  covenant  was  thus — 
to  repair  "  when  and  as  need  should  require,  and  at 
farthest  after  notice^* ;  the  latter  words  having  been 
omitted  in  the  declaration.     This  was  held  to  be 
a  variance ;  because  the  additional  words  were  ma- 
terial, and  qualified  the  legal  effect  of  the  con- 
tract (o).     On  the  other  hand,  however,  the  prin- 
ciple is  not  so  rigorously  observed,  as  to  oblige  the 
party,  on  whom  the  proof  lies,  to  make  good  his 
allegation  to  the  letter.     It  is  enough  if  the  sub- 
stance of  the  issue  is  exactly  proved  (p) ;  and  a 
variance  in  mere  form,  or  in  matter  quite  immaterial, 
will  not  be  regarded.  Thus,  in  debt  on  bond  condi- 
tioned for  payment  of  money,  where  the  defendant 
pleaded  payment  of  principal  and'  interest,  and  the 
plaintiff  replied,  that  he  had  not  paid  all  the  prin- 
cipal and  interest,  and  issue  was  joined  thereon ; 


(o)  7  Taunt.  385.;  and  see  2  Brod.  and  Bing.  395.  5  Bam. 
and  Aid.  42. 

(p)  Com.  Dig.  Pleader,  S.  26.  Vin.  Ab.  Evidence,  N  a.  10. 
B.  N.  P.  299.  Doct.  PI.  191.  205.  1  Wils  116.  4  East,  90.; 
and  see  the  cases  cited,  1  Arch.  336. 


CH.  I.]  IN    AN   ACTION.  109 

and  the  proof  was,  that  the  whole  interest  was  not, 
in  fact,  paid,  but  that  the  defendant  paid  a  sum  in 
gross,  which  was  accepted,  in  full  satisfaction  of 
the  whole  claim, — the  issue  was  considered  as  suf- 
ficiently proved  on  the  part  of  the  defendant  (q). 

The  verdict,  when  given,  is  afterwards  drawn  up 
in  formy  and  entered  on  the  back  of  the  record  of 
nisi  prius.  This  is  done,  upon  trials  in  London  and 
Middlesex,  by  the  attorney  for  the  successful  party; 
in  other  cases,  by  an  officer  of  the  Court  (r).  Such 
entry  is  called  the  postea^  from  the  word  with 
which,  at  a  former  period  (when  the  proceedings 
were  in  Latin)  it  commenced.  The  postea  is  drawn 
up  in  the  negative  or  affirmative  of  the  isstie;  as  will 
appear  by  the  following  example. 

POSTEA 

For  the  Plaintiff,  on  the  Issue,  at  p.  101,  if  tried  at  Nisi  Prius, 

m  London  or  Middlesex. 

Afterwards,  that  is  to  say,  on  the  day,  and  at  the  place 
within  contained,  before  the  Ri^ht  Honorable  Sir  Charles 
Abbott,  Knight,  the  Chief  Justice  within  mentioned;  (John 
Henry  Abbott,  Esquire,  being  associated  to  the  said  Chief 
Justice,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,)  come  as  well  the  within  named  A.  B. 
as  the  said  C.  £).,  by  their  respective  attornies  within  men- 
tioned ;  and  the  jurors  of  the  jury,  whereof  mention  is  within 
made,  being  summoned,  also  come,  who,  to  speak  the  truth 
of  the  matters  within  contained,  beinp  chosen,  tried  and 
sworn,  say,  upon  their  oath,  that  the  said  A,  B»  was,  at  the 
time  of  the  making  of  the  said  deed  of  release  within  men- 
tioned, unlawfully  imprisoned  and  detained  in  prison  by  the 
said  C  2).,  until,  by  torce  and  duress  of  that  imprisonment. 


(q)  Str.  690.  (r)  2  Tidd,  795.  4th  edit. 
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he  the  said  A.  B,  made  the  said  deed  of  release,  in  man- 
ner and  form  as  tlie  said  A.  B.  hath  within  alleged.  And 
they  assess  the  damages  of  the  said  A.  B.  by  reiison  of  the 
said  breach  of  covenant  within  assigned,  over  and  above  his 
costs  and  charges  by  him,  about  his  suit  in  this  behalf  ex- 
pended, to  fifty  pounds;  and  for  those  costs  and  charges  to 
forty  shillings.     Therefore,  &c.  (5) 

Such  is  the  course  of  trial  at  nisi  priuSy  in  its  di- 
rect and  simple  form:  and  the  practice  of  a  trial  at 
bar  is,  in  a  general  view,  the  same.  Trials  by 
jury,  however,  whether  at  bar  or  nisi  prius,  are 
subject  to  certain  varieties  of  proceeding;  some  of 
which  require  to  be  here  noticed. 

If,  at  the  trial,  a  point  of  law  arises,  either  as  to 
the  legal  effect  or  the  admissibility  of  the  evidence j 
the  usual  course  (as  already  stated),  is  for  the  judge 
to  decide  these  matters.  But  it  may  happen,  that 
one  of  the  parties  is  dissatisfied  with  the  decision, 
and  may  wish  to  have  it  revised  by  a  superior  ju- 
risdiction. If  he  is  content  to  refer  it  to  the  Supe- 
rior court  in  which  the  issue  was  joined,  and  out 
of  which  it  is  sent  (called,  by  way  of  distinction 
from  the  court  at  nisi  prius,  the  court  in  bank\  his 
course  is  to  move,  in  that  court,  for  a  new  trial ;  a 
proceeding  of  a  future  or  subsequent  period,  which 
will  be  considered  hereafter  in  its  proper  place. 
But,  as  the  nisi  prius  Judge  himself  frequently  be- 
longs to  that  court,  a  party  is  oflen  desirous,  under 
such  circumstances,  to  obtain  the  revision  of  some 
court  of  error;  i.  e.  some  court  of  appellate  juris- 


(«)  Tidd's  Appendix^  ch.  xxxvii.     5  Went.  52. 
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diction,  having  authority  to  correct  the  decision. 
For  this  purpose,  it  becomes  necessary  to  put  the 
question  of  law  on  record^  for  the  information  of 
such  court  of  error ;  and  this  is  to  be  done  pending 
the  trial,  in  a  form  marked  out  by  an  old  statute, 
Westminster  2.  13  Ed.  I.  c.  31.  The  party  ex- 
cepting to  the  opinion  of  the  judge,  tenders  him  a 
bill  qf  exceptions ;  that  is,  a  statement,  in  writing, 
of  the  objection  made  by  the  party,  to  his  decision  j 
to  which  statement,  if  truly  made,  the  Judge  is 
bound  to  set  his  seal,  in  confirmation  of  its  accu* 
racy.  The  cause  then  proceeds  to  verdict,  as 
usual,  and  the  opposite  party,  for  whom  the  verdict 
is  given,  is  entitled,  as  in  the  common  course,  to 
judgment  upon  such  verdict,  in  the  court  in  bank; 
for  that  court  takes  no  notice  of  the  bill  of  excep- 
tions (/).  But  the  whole  record  being  afterwards 
removed  to  the  appellate  court,  by  writ  of  error  (a 
proceeding  to  be  hereafter  explained),  the  bill  of 
exceptions  is  then  taken  into  consideration  in  the 
latter  court,  and  there  decided  (ti).  « 

Though  the  Judge  usually  gives  his  opinion  on 
such  points  of  law  as  above  supposed,  yet  it  some- 
times happens,  that,  for  various  reasons,  he  is  not 
required  by  the  parties,  or  does  not  wish,  to  do  so. 
In  such  case,  several  different  courses  may  be  pur- 
sued for  determining  the  question  of  law. 

(0  1  Sel.  470. 

(tt)  See  the  whole  coarse  of  proceeding  on  a  biU  of  exceptions, 
minutely  stated,  3  Burr.  1692.;  and  on  the  subject  of  bill  of 
exceptions  generally,  see  2  Lev.  236.  Salk.  288.  2  Black.  929. 
2  T.  R.  125.     1  Bos.  and  Pul.  32.    5  East,  49. 
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First,  a  party  disputing  the  legal  sufficiency  of 
any  evidence  offered,  or  its  admissibility  in  point  of 
law,  may  demur  to  the  evidence.  A  demurrer  to 
evidence  is  analogous  to  a  demurrer  in  pleading ; 
the  party  from  whom  it  comes,  declaring  that  he 
will  not  proceed,  because  the  evidence  offered  on 
the  other  side,  is  not  sufficient  to  maintain  the  issue. 
Upon  joinder  in  demurrer,  by  the  opposite  party, 
the  jury  are,  in  general,  discharged  from  giving 
any  verdict  (.r);  and  the  demurrer  being  entered 
on  record^  is  afterwards  argued  and  decided  in  the 
court  in  bank ;  and  the  judgment  there  given  upon 
it,  may  ultimately  be  brought  before  a  court  of 
error  (j/). 

A  more  common,  because  more  convenient, 
course  than  this,  to  determine  the  legal  effect  of 
the  evidence,  is,  to  obtain  from  the  jury  a  special 
verdict^  in  lieu  of  that  general  one,  of  which  the 
form  has  been  already  described.  For  the  jury 
have  an  option,  instead  of  finding  the  negative  or 
affirmative  qf  the  issue,  as  in  a  general  verdict,  to 
find  all,  the  facts  of  the  case  as  disclosed  upon  the 
evidence  before  them,  and,  after  so  setting  them 
forth,  to  conclude  to  the  following  effect :  "  that 
they  are  ignorant,  in  point  of  law,  on  which  side 
they  ought,  upon  these  facts,  to  find  the  issue ; 
**  that  if,  upon  the  whole  matter,  the  court  shall 
"  be  of  opinion  that  the  issue  is  proved  for  the 
"  plaintiff,  they  find  for  the  plaintiff  accordingly, 

(x)  1  Arch.  Pract.  ]86. 

(^)  For  full  information  on  the  subject  of  demurrer  t^o  evi- 
dence, see  2  H.  Bl.  187, 
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''  and  assess  the  damages  at  such  a  sum,  &c. ;  but 
**  if  the  court  are  of  an  opposite  opinion,  then  vice 
"  versA."  This  form  of  finding  is  called  a  special 
verdict.  However,  as  on  a  general  verdict,  the 
jury  do  not  themselves  actually  frame  the  postea, 
so  they  have,  in  fact,  nothing  to  do  with  the  for- 
mal  preparation  of  the  special  verdict.  When  it 
is  agreed  that  a  verdict  of  that  kind  is  to  be  given, 
the  jury  merely  declare  their  opinion  as  to  any 
fact  remaining  in  doubt ;  and  then  the  verdict  is 
adjusted  without  their  farther  interference.  It  is 
settled,  under  the  correction  of  the  judge,  by  the 
counsel  and  attomies  on  either  side,  according  to 
the  state  of  facts  as  found  by  the  jury,  with  re- 
spect to  all  particulars  on  which  they  have  deli- 
vered an  opinion,  and  with  respect  to  other  parti- 
culars, according  to  the  state  of  facts  which,  it  is 
agreed,  that  they  ought  to  find  upon  the  evidence 
before  them.  The  special  verdict,  when  its  form 
is  thus  settled,  is,  together  with  the  whole  pro- 
ceedings on  the  trial,  then  entered  on  record;  and 
the  question  of  law  arising  on  the  facts  found,  is 
argued  before  the  court  in  bank,  and  decided  by 
that  court,  as  in  case  of  demurrer.  If  the  party  be 
dissatisfied  with  their  decision,  he  may  afterwards 
resort  to  a  court  of  error. 

It  is  to  be  observed  that  it  is  a  matter  entirely 
in  the  option  qf  the  jvry^  whether  their  verdict 
shall  be  general  or  special  {z).  The  party  object- 
ing in  point  of  law,  cannot  therefore  insist  on  hav- 
ing a  special  verdict,  and  may  consequently  be 


(^)  1  Arch.  Pr«Jt.  189. 
I 
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driven  to  demur  to  the  evidence — at  least  if  he 
wishes  to  put  the  objection  on  record^  without 
which  no  writ  of  error  can  be  brought,  nor  the 
decision  of  a  court  of  error  obtained.  But  if  the 
object  be  merely  to  obtain  the  decision  of  the 
court  in  bank,  and  it  is  not  wished  to  put  the  legal 
question  on  record^  in  a  view  to  a  writ  of  error^ 
then  the  more  common  (because  the  cheaper  and 
shorter  course)  is,  neither  to  take  a  special  verdict^ 
nor  demur  to  the  evidence,  but  to  take  a  general 
verdict,  subject  (as  the  phrase  is)  to  a  special  case  ; 
that  is,  to  a  written  statement  of  all  the  facts  of 
the  case,  drawn  up  for  the  opinion  of  the  court  in 
bank,  by  the  counsel  and  attornies  on  either  side, 
under  correction  of  the  judge  at  nisi  prius,  ac- 
cording to  the  principle  of  a  special  verdict,  as 
above  explained.  The  party  for  whom  the  general 
verdict  is  so  given,  is  of  course  not  entitled  to 
judgment,  till  the  court  in  bank  has  decided  on  the 
special  case ;  and,  according  to  the  result  of  that 
decision,  the  verdict  is  ultimately  entered  either 
for  him  or  his  adversary.  A  special  case  is  not 
(like  a  special  verdict)  entered  on  record  ;  and  con- 
sequently a  writ  of  error  cannot  be  brought  on  this 
decision. 

We  must  now  return  to  the  course  of  proceed- 
ing, after  trial  by  jury,  in  what  has  been  here  called 
its  direct  or  simple  form. 

The  proceedings  on  trial  by  jury  at  nisi  prius  or 
at  bar,  terminate  with  the  verdict. 
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In  case  of  trial  at  nisi  prius,  the  return-day  of 
the  last  jury  process, — the  distringas  or  habeas  cor- 
pora,— (which,  like  all  other  judicial  writs,  is  made 
returnable  into  the  court  from  which  it  issues)  al- 
ways falls  on  a  day  in  term  subsequent  to  the  trial, 
and  forms  the  next  contintcance  of  the  cause.  On 
the  day  given  by  this  continuance,  therefore,  (which 
is  called  the  day  in  bank)  the  parties  are  supposed 
again  to  appear  in  the  court  in  bank,  and  are  in 
a  condition  to  receive  judgment.  On  the  other 
hand,  in  case  of  trial  at  bar,  the  trial  takes  place 
on  or  after  the  return-day  of  the  last  jury  process ; 
and  therefore,  immediately  after  the  trial,  the  par- 
ties are  in  court,  so  that  judgment  might  be  given. 
In  either  case,  however,  a  period  of  four  days 
elapses,  before,  by  the  practice  of  the  court,  judg- 
ment can  be  actually  obtained.  And,  during  this 
period,  certain  proceedings  may  be  taken  by  the 
unsuccessful  party,  to  avoid  the  effect  of  the  ver- 
dict. He  may  move  the  court  to  grant  a  new  trials 
or  to  arrest  the  judgment^  or  to  give  judgment  non 
obstante  veredicto^  or  to  award  a  repleader^  or  to 
award  a  venire  facias  de  novo  (a).  Of  these,  briefly, 
in  their  order. 

1.  With  respect  to  a  new  trial.  It  may  happen 
that  one  of  the  parties  may  be  dissatisfied  with  the 
opinion  of  the  nisi  prius  judge,  expressed  on  the 
trial,  whether  relating  to  the  effect,  or  the  admissibi- 
lity, of  evidence, — or  may  think  the  evidence  against 
him,  insufficient  in  law,  where  no  adverse  opinion 
has  been  expressed  by  the  judge, — and  yet  may  not 

(a)  2  Tidd,  798. 
i2 
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have  obtained  a  special  verdict,  or  demurred  to  the 
evidence,  or  tendered  a  bill  of  exceptions.     He  is 
at  liberty,  therefore,  after  the  trial,  and  during  the 
period  above  mentioned,  to  move  the  court  in  bank 
to  grant  a  nen^  trials  on  the  ground  of  the  judge's 
having  misdirected  the  jury^  or  having  admitted  or 
refused  evidence  contrary  to  law^  or  (where  there 
was   no   adverse  direction  of  the  judge^  on  the 
ground  that  the  jury  gave  their  verdict  contrary 
to  the  evidence^  or  on  evidence  insufficient  in  law. 
And  resort  may  be  had  to  the  same  remedy,  in 
other  cases,   where  justice  appears  not  to  have 
been  done  at  the  first  trial ; — as  where  the  verdict, 
though  not  wholly  contrary  to  evidence,  or  on  in- 
sufficient evidence  in  point  of  law,  is  manifestly 
wrong  in  point  of  discretion,  as  contrary  to  the 
weight  of  tfie  evidence^  and  on  that  ground  disap- 
proved by  the  nisi  prius  judge.     So  a  new  trial 
may  be  moved  for  where  a  new  and  material  fact 
has  come  to  light  since  the  trial,  which  the  party 
did  not  know,  and  had  not  the  means  of  proving 
before  the  jury,  or  where  the  damages  given  by 
the  verdict  are  excessive^  or  where  the  jury  have 
misconducted  themselves^  as  by  casting  lots  to  deter- 
mine their  verdict,  &c.     In  these  and  the  like  in- 
stances, the  court  will,  on  motion,  and  in  the  ex- 
ercise of  their  discretion,  under  all  the  circum. 
stances  of  the  case,  grant  a  new  trial,  that  oppor- 
tunity may  be  given  for  a  more  satisfactory  deci- 
sion of  the   issue.     A  new  jury  process  conse- 
quently issues  (6),  and  the  cause  comes  on  to  be 

{h)  2  Tidd,  808. 
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tried  de  novo.  But,  except  on  such  grounds  as 
these,  tending  manifestly  to  show  that  the  discre- 
tion of  the  jury  has  not  been  legally  or  properly 
exercised,  a  new  trial  can  never  be  obtained ;  for 
it  is  a  great  principle  of  law,  that  the  decision  of 
a  jury,  upon  an  issue  in  fact,  is  in  general  irreversi- 
ble and  conclusive  (c). 

2.  Again,  the  unsuccessful  party  may  move  in 
arrest  of  judgment ;_  that  is,  that  the  judgment  for 
the  plaintiff  be  arrested  or  withheld,  on  the  ground 
that  there  is  some  error  appearing  on  the  face  qf 
the  record^  which  vitiates  the  proceedings.  In  con- 
sequence of  such  error,  on  whatever  part  of  the 
record  it  may  arise,  from  the  commencement  of  the 
suit  to  this  period,  the  court  are  bound  to  arrest 
the  judgment.  It  is,  however,  only  with  respect 
to  objections  apparent  on  the  record^  that  such  mo- 
tions  can  be  made.  Nor  can  it  be  made,  generally 
speaking,  in  respect  of  formal  objections.  This 
was  formerly  otherwise,  and  judgments  were  con- 
stantly arrested  for  errors  of  mere  form((/);  but 
this  abuse  has  been  long  remedied  by  certain  sta- 
tutes, passed  at  different  periods,  to  correct  incon- 
veniences of  this  kind,  and  commonly  called  the 
statutes  of  amendment  and  jeofails  (e),  by  the  effect 
of  which,  judgment,  at  the  present  day,  cannot,  in 
general,  be  arrested  for  any  objection  of  form. 

3.  If  the  verdict  be  for  the  defendant,  the  plain- 


(c)  See  Appendix^  note  (32). 

(d)  See  2  Reeves,  44a    3  Bl.  Com.  407- 

(e)  See  Appendix,  nots  (33). 
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tifF,  in  some  cases,  moves  for  judgment  non  obstante 
veredicto  ;  that  is,  that  judgment  be  given  in  his 
own  favour,  rvithout  regard  to  the  verdict  obtained 
by  the  defendant.     This  motion  is  made,  in  cases 
where,  after  a  pleading  by  the  defendant,  in  con- 
fession and  avoidance,  as,  for  example,  a  plea  in 
bar,  and  issue  joined  thereon,  and  verdict  found 
for  the  defendant,  the  plaintiff,  on  retrospective 
examination  of  the  record,  conceives  that  such  plea 
was  bad  in  substance,  and  might  have  been  made 
the  subject  of  demurrer  on  that  ground.     If  the 
plea  was  itself  substantially  bad  in  law,  of  course 
the  verdict,  which  merely  shows  it  to  be  true  in 
point  of  fact,  cannot  avail  to  entitle  the  defendant 
to  judgment;  while,  on  the  other  hand,  the  plea, 
being  in  confession  and  avoidance,  involves  a  con- 
fession of  the  plaintiff's  declaration,  and  shows  that 
he  was  entitled  to  maintain  his  action.     In  such 
case,  therefore,  the  court  uill  give  judgment  for 
the  plaintiff,  without  regard  to  the  verdict;  and  this, 
for  the  reason  above  explained,  is  also  called  a  judg- 
ment as  upon  confession(^f).   Sometimes  it  may  be 
expedient  for  the  plaintiff  to  move  for  judgment 
non  obstante,  &c.,  even  though  the  verdict  be  in 
his  own  Jiwour  ;  for,  if  in  such  a  case  as  above  de- 
scribed, he  takes  judgment  as  upon  the  verdict^  it 
seems  that  such  judgment  would  be  erroneous,  and 
that  the  only  safe  course  is  to  take  it  as  upon  con- 
fession(jg). 

(J)  Cro.  Eliz.  214.  6  Mod.  10.  Str.  394.  1  Lord  Raym. 
641.  8  Taunt.  413^  and  see  the  forms  of  such  judgments.  Rast. 
Ent.  622.     2  Rol.  Ab.  99.     Carth.  372.     1  Wils.  63. 

{g)  1  Wils.  63.     Cro.  Eliz.  778.     2  Rol.  Ab.  99. 
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4.  The  motion  for  a  repleader^  is  made,  where 
the  unsuccessful  party,  on  examination  of  the  plead- 
ings, conceives  that  the  issue  joined  was  an  tmma" 
terial  issue,  i.  e.  not  taken  on  a  point  proper  to 
decide  the  action.  It  has  been  shown  (K)  that  the 
issue  joined,  is  always  some  question  raised  between 
the  parties,  and  mutually  referred  by  them  to  judi- 
cial decision ;  but  that  point  may  nevertheless,  on 
examination,  be  found  not  proper  to  decide  the  ac- 
tion. For  either  of  the  parties  may,  from  misap- 
prehension of  law,  or  oversight,  have  passed  over 
without  demurrer,  a  statement  on  the  other  side, 
insufficient  and  immaterial  in  law ;  and  an  issue  in 
fact  may  have  been  ultimately  joined  on  such  im- 
material statement;  and  so  the  issue  will  be  imma- 
terial, though  the  parties  have  made  it  the  point 
in  controversy  between  them.  For  example,  if  in 
an  action  of  debt  on  bond,  conditioned  for  the  pay- 
ment of  ten  pounds  ten  shillings  at  a  certain  day, 
the  defendant  pleads  payment  of  ten  pounds^  ac- 
cording to  the  form  of  the  condition,  and  the  plain- 
tiff, instead  of  demurring,  tenders  issue  upon  such 
payment,  it  is  plain  that,  whether  this  issue  be 
found  for  the  plaintiff  or  the  defendant,  it  will  re- 
main equally  uncertain  whether  the  plaintiff  is  en- 
titled or  not  to  maintain  his  action  ;  for,  in  an  action 
for  the  penalty  of  a  bond  conditioned  to  pay  a  cer- 
tain sum,  the  only  material  question  is,  whether  the 
exact  sum  were  paid  or  not,  and  a  payment  in  part, 
is  a  question  quite  beside  the  legal  merits  (i).     In 


(A)  Vide  supra,  p.  72— 81. 

(i)  Hob.  113,  and  see  another  instance,  5  Taunt.  386. 
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such  cases,  therefore,  the  court,  not  knowing  for 
whom  to  give  judgment,  will  award  a  repleadevj 
that  is,  will  order  the  parties  to  plead  de  novo,  for 
the  purpose  of  obtaining  a  better  issue  (Ar). 

5.  A  venire  facias  de  novoy  that  is,  a  new  writ  of 
venire  i^as,  will  be  awarded  when,  by  reason  of 
some  irregularity  or  defect  in  the  proceedings  on 
the  first  venire,  or  the  trial,  the  proper  efiect  of 
that  ¥rrit,  has  been  frustrated,  or  the  verdict  become 
void  in  law ;  as,  for  example,  where  the  jury  has 
been  improperly  chosen,  or  given  an  uncertain,  or 
ambiguous,  or  defective,*  verdict.  The  consequence 
and  object  of  a  new  venire,  are  of  course  to  obtain 
a  new  trial ;  and,  accordingly,  this  proceeding  is  in 
substance,  the  same  with  a  motion  for  a  new  trial 
Where,  however,  the  unsuccessful  party  objects  to 
the  verdict,  in  respect  of  some  irregularity  or  error 
in  the  practical  course  of  proceedings  rather  than  on 
the  merits,  the  form  of  the  application  is  a  motion 
for  a  venire  de  novo,  and  not  iot  a  new  trial. 

The  proceedings  relative  to  trial  by  jury,  having 
been  now  considered  (/)>  the  other  modes  of  trials 
which  (as  has  been  already  observed)  (wi),  are  of 
rare  and  limited  application,  may  be  dismissed  in 
few  words. 


(Jk)  2  Saund.  319.  b.  n.  (6.)    Bac.  Ab.  Pleas,  &c  M.    Com. 

Dig.  Pleader^  R.  18.    See  examples  of  cases  in  which  a  repleader 

«  has  been  awarded  or  refused.    2  Vent.  196.    2  Str.  847*    5 

Taunt.  386.     8  Taunt.  413,  and  the  form  of  entering  an  award 

of  repleader,  on  record,  Co.  Ent.  677*  42.  151.    2  Saund.  20. 

(0  See  Appendix,  note  (34).  (m)  Supra,  p.  103. 
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The  trial  by  the  grand  assise  is  very  similar  to  the 
common  trial  by  jury.  There  is  only  one  case  in 
which  it  appears  ever  to  have  been  applied,  and 
there  it  is  still  in  force.  In  a  writ  of  rights  if  the 
defendant  by  a  particular  form  of  plea  appropriate 
to  that  purpose  (n\  denied  the  right  of  the  demand- 
ant, as  claimed,  he  had  the  option,  till  the  recent 
abolition  of  the  extravagant  and  barbarous  method 
of  the  wager  of  battel  (o),  of  either  offering  battelj  or 
putting  himself  on  the  grand  assise^  to  try  whether 
he  or  the  demandant  had  "  the  greater  right.'* 
The  latter  course  he  may  still  take ;  and,  if  he  does, 
the  court  awards  a  writ  for  summoning  four  knights 
to  make  election  of  twenty  other  recognitors.  These 
knights,  and  twelve  of  the  recognitors  so  elected, 
together  making  a  jury  of  sixteen,  constitute  what 
is  called  the  grand  assise;  and  when  assembled, 
they  proceed  to  try  the  issue,  or  (as  it  is  called  in 
this  case)  the  mise^  upon  the  question  of  right.  The 
trial,  as  in  the  case  of  a  common  jury,  may  be 
either  at  bar  or  nisi  prius ;  and,  if  at  nisi  prius,  a 
nisi  prizes  record  is  made  up ;  and  the  proceedings 
are  in  either  case,  in  general,  the  same  as  .above 
explained  with  reject  to  a  common  jury  (/?). 

Upon  the  issue  or  mise  of  right,  the  wager  of 
battel,  or  the  grand  assise,  was,  till  the  abolition  of 
the  former, — and  the  latter  still  is, — the  only  legi- 

(n)  See  the  plea,  3  Chitty,  652. 

(o)  By  Stat.  59  Geo.  III.  c.  46. 

(p)  See  3  Wils.  419.  541.  1  Holt,  N.  P.  R.  657-  3  Chitty, 
635.  2  Saand.  45.  e.  1  Arch.  402.,  for  full  informatiOT  oa  the 
subject  of  trial  by  the  grand  assUe. 
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timate  method  of  trial ;  and  the  question  cannot 
be  tried  by  a  jury  in  the  common  form  (y). 

The  trial  by  the  record^  applies  to  cases  where  an 
issue  of  nul  tiel  record  is  joined  in  any  action.  If 
a  record  be  asserted  on  one  side,  to  exist,  and  the 
opposite  party  deny  its  existence,  under  the  form 
of  traverse,  that  there  is  no  such  record  remaining 
in  court,  as  alleged,  and  issue  be  joined  thereon, 
this  is  called  an  issue  of  nul  tiel  record;  and  the 
court  awards  in  such  case,  a  trial  by  inspection  and 
examination  of  the  recorder).  Upon  this,  the  party 
affirming  its  existence,  is  bound  to  produce  it  in 
court,  on  a  day  given  for  the  purpose ;  and,  if  he 
fail  to  do  so,  judgment  is  given  for  his  adversary. 
The  trial  by  record,  is  not  only  in  use  when  an  issue 
of  this  kind  happens  to  arise  for  decision,  but  it  is 
the  only  legitimate  mode  of  trying  such  issue,  and 
the  parties  cannot  put  themselves  upon  the  country. 

The  trial  by  certificate  is  now  of  very  rare  occur- 
rence, but  is  stUl  in  force  upon  certain  issues  (5), 
of  which  the  principal,  and  most  important,  is  the 
issue  of  we  ungues  accouple  en  loial  matrimonie.  This 
arises  in  the  action  of  dower ^  in  which  the  tenant 
may  plead  in  bar,  that  the  demandant  "  was  never 
accoupled  to  her  alleged  husband,  in  lawful  matri- 
mony.^' Issue  being  joined  upon  this,  the  court 
awards  that  it  be  tried  by  the  diocesan  of  the  place 

(g)  1  Bos.  and  Pul.  192,  see  Appendix,  note  (35). 
(r)  See  the  form  of  the  issue,  2  Chitty,  602. 
(s)  The  kinds  of  issue  on  which  this  trial  may  occur^  are  enu- 
merated, 3  Bl.  Com.  333. 
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where  the  parish  church  in  which  marriage  is  al- 
leged to  have  been  had,  is  situate,  and  that  the  re- 
sult be  certified  to  them  by  the  ordinary,  at  a  given 
day  (/)•  It  is  said  that  this  is  a  form  of  issue  which 
can  arise  only  in  dower  (u).  The  trial  by  certificate 
is,  when  competent,  the  onlj/  legitimate  mode^  and 
the  issue  cannot  be  tried  by  jury. 

The  trial  by  witnesses^  and  that  by  inspection^  are 
in  very  few  instances  legally  competent,  and  are  not 
now  known  in  practice.  It  seems,  however,  that 
the  former  is  still  applicable  (as  anciently)  to  an 
issue  arising^  on  the  death  of  the  husband^  in  an  ac- 
tion of  dower  (x\  and  in  some  other  cases;  and  that 
the  proof  by  inspection,  is  also,  in  some  instances, 
still  admissible  ;  for  example,  if  in  any  action, 
upon  a  plea  of  parol  demurrer,  issue  be  taken  on 
the  non-age  (y).  In  case  of  trial  by  witnesses,  the 
court,  upon  issue  joined,  awards  that  both  parties 
produce  in  court,  at  a  given  day,  their  respective 
witnesses ;  on  trial  by  inspection,  that  the  subject 
to  be  inspected,  be  brought  into  court  j  for  ex- 
ample, that  the  guardian  of  the  infant  bring  him 
into  court,  on  a  certain  day,  to  be  viewed  (jsr).  In 
either  case,  the  judges  examine  and  decide,  and  the 
judgment  is  pronounced  accordingly.  It  is  to  be 
observed,  however,  with  respect  to  trial  by  inspec- 
tion,  that,  even  when  competent,  it  seems  to  be  not 

(/)  See  the  fbnn  of  the  issue,  3  Chitty,  599.    Co.  £nt.  181.  a. 

(«)  Bac.  Ab.  Bastardy,  516,  cites  11  Hen.  4.  78. 

(jr)  9  Rep.  30.  b.    Lord  Raym.  174. 

(.y)  Vin.  Ab.  Trial  (B.  2).  10,  cites  29.  Ass.  37-  19.  E.  2. 

(2)  Vin.  Ab.  Trial  (C). 
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2,  mode  so  exclusively  appropriate,  but  that  the  par- 
ties may,  by  consent,  refer  the  question  to  a  jury  (a) ; 
and  both  with  respect  to  this  trial,  and  that  by  wit- 
nesseSy  it  is  laid  down,  that,  if  after  the  evidence, 
the  judges  are  still  unable  to  satisfy  themselves  on 
the  fact,  they  have,  in  general,  a  discretion  then  to 
send  the  parties  to  the  country  (b). 

The  trial  by  wager  of  law  has  also  fallen  into  com- 
plete  disuse;  but,  in  point  of  law,  it  seems  to  be 
still  competent  in  most  of  the  cases  to  which  it 
anciently  applied.  The  most  important,  and  best 
established  of  these  cases,  is,  the  issue  of  ml  debet^ 
arising  in  an  action  of  debt  on  simple  contract^  or 
the  issue  of  non  detinet^  in  an  action  of  detinue.  In 
the  declaration  in  these  actions,  as  in  almost  all 
others,  the  plaintiff  concludes  by  offering  his  suit 
(of  which  the  ancient  meaning  was  followers  or  wit- 
nesseSf  though  the  words  are  now  retained  as  a  mere 
form),  to  prove  the  truth  of  his  claim.  On  the 
other  hand,  if  the  defendant,  by  a  plea  of  nil  debet, 
or  non  detinet,  deny  the  debt  or  detention,  he  may 
conclude  by  offering  to  establish  the  truth  of  such 
plea,  "  against  the  plaintiff  and  his  suit^  in  such  man^ 
ner  as  the  court  shall  direct.^'  Upon  this,  the  court 
awards  the  wager  of  law  (c);  and  the  form  of  this 
proceeding,  when  so  awarded,  is,  that  the  defend- 
ant brings  into  Court  with  him,  eleven  of  his  neigh- 

(a)  Bac.  Ab.  Tit  In&ncy,  L.  10,  p.  634.,  5th  Edit. 

(6)  Vin.  Ab.  Trial,  C.  9, 10.  Bac.  Ab.  Trial,  A.  2, 3.  3B1. 
Com.  333. 

(c)  See  the  form  of  such  issue,  and  award  of  trial,  Co.  £nt.  119. 
a.    Lil.  Ent.  467.    3  Chitty,  479. 
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hours,  and  for  himself,  makes  oath  that  he  does  not 
owe  the  debt,  or  detain  the  property  as  alleged ; 
and  then,  the  eleven  also  swear  that  they  believe 
him  to  speak  the  truth  ;  and  the  defendant  is  then 
entitled  to  judgment  (rf). 

It  is  to  be  observed,  with  respect  to  this  mode 
of  trial,  that  though  the  defendant  has  thus  the 
power  of  resorting  to  it,  he  is  not  obtiged  to  do  so. 
He  is  at  liberty,  if  he  pleases,  to  put  himself  upon 
the  country  ;  the  trial  by  jury  being  a  mode  of  de- 
cision always  applicable  to  the  same  questions  on 
which  Ucw  may  be  waged^  and  the  mode,  in  fact, 
always  applied  to  them,  in  the  modern  practice  (e). 

It  has  now  been  shown  in  what  manner  the  is- 
sue, whether  in  law  or  fact,  is  decided.  It  has 
been  explained,  too,  by  what  means  the  unsuccess- 
ful party  may,  upon  an  issue  in  fact,  avoid,  in 
some  cases,  by  motion  in  court,  the  effect  of  the 
decision.  Supposing,  however,  that  such  means 
are  not  adopted,  or  do  not  succeed,  or  that  the  is- 
sue be  an  issue  in  law,  the  next  step  is  the  ju4g- 
tnent. 

As  the  issue  is  the  question  which  the  parties 
themselves  have,  by  their  pleading,  mutudly  se- 
lected for  decision,  they  are,  in  general,  considered 
as  having  mutualh/  put  the  fate  of  the  cause  upon 
that  question  ;  and  as  soon,  therefore,  as  the  issue 


(</  )  3  Bl.  Com.  343.     Sec  Appendix^  note  (36.) 
{f)  See  Appendix,  notb  (37)' 
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is  decided  in  favour  of  one  of  them,  that  party,  in 
general,  becomes  victor  in  the  suit ;  and  nothing 
remains  but  to  award  the  judicial  consequence 
which  the  law  attaches  to  such  success.  The 
award  of  this  judicial  consequence,  is  called  tJie 
judgmenty  and  is  the  province  of  the  judges  of  the 
court. 


meat. 


Of  jndg-  The  nature  of  the  judgment  varies  according  to 
the  nature  of  the  action,  the  plea,  the  issue,  and 
the  manner  and  result  of  the  decision. 

It  shall  be  first  supposed  that  the  issue  is  de- 
cided for  the  plaintiff. 

In  this  case,  if  it  be  an  issue  in  law^  arising  on  a 
dilatory  plea^  the  judgment  is  only,  that  the  de- 
fendant answer  over  (f\  which  is  called  a  judgment 
of  respondeat  ouster.  The  pleading  is  accordingly 
resumed,  and  the  action  proceeds.  This  judg- 
ment, therefore,  does  not  fall  within  the  definition 
of  the  term  just  given,  but  is  of  an  anomalous 
kind.  Upon  all  other  issues  in  law^  and,  in  gene- 
ral, all  issues  in  Jactf  the  judgment  is,  that  the 
plaintiff' do  recover  (^),  which  is  called  a  judgment 
gtcod  recuperet.  The  nature  of  such  judgment, 
more  particularly  considered,  is  as  follows.  It  is 
of  two  kinds ;  interlocutory ,  sndjinal.  If  the  ac- 
tion sound  in  damages  (according  to  the  technical 
phrase),  that  is,  be  brought  not  for  specific  reco- 

(/)  Bwj.  Ab.  Pleas,  &c.  N.  4.    2  Arch.  Pract.  3. 

ig)  Com.  Dig.  Abatement,  (I.  14.)  (1. 15.)    2  Arch.  Pract.  3. 
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very  of  lands,  goods,  or  sums  of  money  (as  is  the 
case  in  real  and  mixed  actions,  or  the  personal  ac- 
tion of  debt  and  detinue),  but  for  damages  onlyy  as 
in  covenant,  trespass,  &c., — and  if  the  issue  be  an 
issue  in  faw,  or  any  issue  in  fact  not  tried  by  jury  ^ — 
then  the  judgment  is  only  that  the  plaintiff  ought 
to  recover  his  damages^  without  specifying  their 
amount ;  for,  as  there  has  been  no  trial  by  jury,  in 
the  case,  the  amount  of  damages  is  not  yet  ascer- 
tained. The  judgment  is  then  said  to  be  interh- 
cutory.  On  such  interlocutory  judgment,  the  court 
does  not,  in  general,  itself  undertake  the  office  of 
assessing  the  damages,  but  issues  a  writ  of  inquiry  j 
directed  to  the  sheriff  of  the  county  where  the  facts 
are  alleged  by  the  pleading,  to  have  occurred,  com- 
manding him  to  inquire  into  the  amount  of  the 
damage  sustained,  "  by  the  oath  of  twelve  good 
"  and  lawful  men  of  his  county,"  and  to  return 
such  inquisition,  when  made,  to  the  court.  Upon 
the  return  of  the  inquisition,  the  plaintiff  is  en- 
titled to  another  judgment,  viz.  that  he  recover  the 
amount  of  the  damages  so  assessed ;  and  this  is 
called  fnal  judgment  (A).  But  if  the  issue  be  in 
fact^  and  was  tried  by  a  jury^  then  the  jury,  at  the 
same  time  that  they  tried  the  issue,  assessed  the 
damages  (i).  In  this  case,  therefore,  no  writ  of 
inquiry  is  necessary ;  and  the  judgment  is  final  in 
the^  first  instance,  and  to  the  same  effect  as  just 
mentioned,  viz.  that  the  plaintiff  do  recover  the  da- 


(A)  As  to  the  proceedings  on  a  writ  of  inquiry,  see  2  Arch, 
Pract.  19. 
(i)  Vide  supra,  p,  106. 
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mages  assessed.  Again,  if  the  action  do  not  sotmd 
in  damages^  the  judgment  is  in  this  case  also  (in 
general)  in  the  first  instance,  final ;  and  to  this  ef« 
feet,  that  the  plaintiff  recwer  seisin  of  the  land,  <^., 
or  recover  the  debt,  Sfc.  But  there  is,  besides  this, 
in  mised  actions,  a  judgment  for  damages  also; 
and  this  is  either  given  at  the  same  time  with  that 
for  recovery  of  seisin,  if  the  damages  have  been 
assessed  by  a  jury,— or,  if  not  so  assessed,  a  writ  of 
inquiry  issues,  and  a  second  judgment  is  given  for 
the  amount  found  by  the  inquisition  (Ar). 

The  issue  shall  next  be  supposed  to  be  decided 
Jbr  the  defendant. 

In  this  case,  if  the  issue,  whether  of  fact  or  law, 
arise  on  a  dilatory  plea,  the  judgment  is,  that  the 
writ  (or  billj  be  qtuished — quod  breve  (or  billa) 
cassetur, — upon  such  pleas  as  are  in  abatement 
of  the  writ  or  bill, — and,  that  the  pleading  remain 
without  day,  until,  Sfc.  (/),  upon  such  pleas  as  are 
in  suspension  only ; — the  effect,  in  the  first  case,  of 
coqrse,  being,  that  the  suit  is  defeated,  but  with 
liberty  to  the  plaintiff;  to  prosecute  a  better  writ  or 
bill ;  in  the  second,  that  the  suit  is  suspended  until 
the  objection  be  removed.  If  the  issue  arise  upon 
a  declaration  or  peremptory/  plea,  the  judgment  is, 
in  general,  that  the  plaintiff  take  nothing  h/  his  writ 
•  (or  bill),  and  that  the  defendant  go  ifiereof  without 
day,  8gc.,  which  is  called  a  judgment  of  nil  capiat 
per  breve,  or  per  billam. 

(Jc)  2  Saund.  44.  n.  (4).     Booth.  19.  74,  75,  76. 

(0  8  Rep.  69.  Reg.  PI.  180.    1  Chitty^  458.  2  Arch.  Pi^ct.  3. 
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What  has  been  said  as  to  the  different  forms  of 
judgment,  relates  to  those  on  direct  issues.  Upon 
an  issue  of  the  collateral  or  incidental  kind(i?i) 
(wliich  is  a  case  that  does  not  occur  in  modem 
practice),  the  judgment  is  sometimes  respondeat 
ouster;  in  other  cases,  qtiod  recuperet:  but  the  law, 
with  respect  to  the  judgment  on  issues  of  this  kind, 
does  not  seem  to  be,  in  every  instance,  clearly- 
settled  (w). 

Judgment  has  hitherto  been  supposed  to  be 
awarded,  only  upon  the  decision  qf  an  issue.  There 
are  several  cases,  however,  in  which  judgment  may 
be  given,  though  no  issue  have  arisen — and  these 
cases  will  now  require  notice.  In  the  description 
given  in  this  chapter,  of  the  manner  of  suit,  it  will 
be  observed,  that  the  action  has  been  uniformly 
supposed  to  proceed  to  issue;  and  this  has  been 
done  to  prevent  digression  and  complexity.  But 
an  action  may  be  cut  off  in  its  progress,  and  come 
to  premature  termination,  by  the  fault  of  one  of 
the  parties,  in  failing  to  pursue  his  litigation ;  and 
this  may  happen,  either  with  the  intention  of  aban- 
doning the  claim  or  defence,  or  from  failing  to  fol- 
low them  up,  within  the  periods  which  the  practice 
of  the  court,  in  each  particular  case,  prescribes. 
In  such  cases,  the  opposite  party  becomes  victor 
in  the  suit,  as  well  as  where  an  issue  has  been 
joined,  and  is  decided  in  his  favour;  and  is  at  once 


(m)  Vide  supri,  p.  94,  95. 

(»)  Co.  Ent.  319.  Com.  Dig.  Voucher  (B.  2).  2  Saund.  44.  n. 
(4).    Bac  Ab.  Pleas,  &c  N.  4. 
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entitled  to  judgment  Thus,  in  a  resd  (though  not 
in  a  personal)  action,  if  the  def^dant  holds  out 
against  the  process,  judgment  may  be  given  against 
him  for  default  qf  appearance  (o).  So,  in  actions 
real,  mixed,  or  personal,  if,  afler  appearance,  he 
neither  pleads  nor  demurs ;  or  if,  after  plea,  he  fails 
to  maintain  his  pleading  till  issue  joined,  by  re- 
joinder, rebutter,  &c.,  judgment  will  be  given 
against  him,  for  want  of  plea;  which  is  called 
judgment  by  nil  dicit.  So  if,  instead  of  a  plea, 
his  attorney  says  he  is  not  informed  of  any  an- 
swer to  be  given  to  the  action,  judgment  will  be 
given  against  him ;  and  it  is,  in  that  case,  called  a 
judgment  by  non  sum  informatus.  Again — instead 
of  a  plea,  he  may  choose  to  cof^/ess  the  action;  or, 
after  pleading,  he  may,  at  any  time  before  trial, 
both  confess  the  action,  and  withdratv  his  plea  or 
other  allegations;  and  the  judgment  against  him, 
in  these  two  cases,  is  called  a  judgment  by  corfes- 
sion^  or,  bj/  corfession  relictd  verificatione.  On  the 
other  hand,  judgment  may  be  given  against  the 
plaintiffs  in  any  class  of  actions,  for  not  declaring, 
or  replying,  or  surrejoining,  &c.,  or  for  not  enter- 
ing the  issue ;  and  these  are  called  judgments  qf 
mm  pros,  (from  non  prosequitur).  So,  if  he  chooses, 
at  any  stage  of  the  action,  aft;er  appearance  and 
before  judgment,  to  say,  that  he  <<  will  not  ftrther 
«  prosecute  his  suit," — or,  that  he  "  withdraws  his 
**  suit," — or,  (in  oaie  of  plea  in  abatement)^  {Nrays 
that  his  "  writ"  or  **  bill"  "  Inay  be  quashed,  that  he 

(o)  Booth,  19.  73.    Com.  I>ig.  Pleader  (Y.  1).    2  Satud.  45. 

n.  (4). 
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may  sue  or  exhibit  a  better  one/* — there  is  judg- 
ment against  him  of  nolle  prosequi^  retraait^  or  cos- 
setur  breocy  or  billa^  in  these  cases,  respectively. 
Again — -judgment  qf  nonsuit  may  pass  against  the 
plaintiff;  which  happens  when,  on  trial  by  jury,  the 
plaintifl;  on  beingcalled or  demanded,  attheinstance 
of  the  defendant,  to  be  present  in  court  while  the 
jury  give  their  verdict,  fails  to  make  his  appear- 
ance. In  this  case,  no  verdict  is  given;  but  judg- 
ment of  nonsuit  passes  against  the  plaintiff.  So  if, 
after  issue  is  joined,  the  plaintiff  neglects  to  bring 
such  issue  on  to  be  tried  in  due  time,  as  limited 
by  the  course  and  practice  of  the  court,  in  the  par- 
ticular case,  judgment  will  also  be  given  against 
him  for  this  default;  and  it  is  called  judgment  as 
in  case  of  nonsuit. 

These  judgments  by  default,  confession,  &c., 
when  given  for  the  plaintiff,  are  generally  quod  re* 
cuperet;  and  may  be  either  interlocutory  oxjinal^ 
according  to  a  distinction  already  explained.  For 
the  defendant^  the  form  generally  is  nil  capiat. 

Upon  judgment)  in  most  personal  and  mixed  ac- 
tions, whether  upon  issue,  or  by  default,  confes- 
sion, &c.,  it  will  be  observed,  that  it  forms  part  of 
the  adjudication,  that  the  plaintiff  or  defendant 
recover  his  costs  of  suit  or  defence ;  which  costs  are 
taxed  by  an  officer  of  the  court,  at  the  time  when 
the  judgment  is  given. 

There  is  genertdly  an  addition  too— when  the 
judgment  is  for  the  ptamtiff^ — ^that  the  defendant 

k2 
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"  be  in  mercy**  (in  misericordia) ;  that  is,  be  amerced 
or  fined  for  his  delay  of  justice ; — ^when  for  the  rfe- 
fendant^ — that  the  plaintiff  be  in  mercy ^  for  his  false 
claim  (jp).  The  practice,  however,  of  imposing  any 
actual  amercement,  has  been  long  quite  obsolete. 

Judgments  (like  the  pleadings),  were  formerly 
pronounced  in  open  court;  and  are  still  always  sup* 
posed  to  be  so.  But,  by  a  relaxation  of  practice, 
there  is  now,  in  general,  except  in  the  case  of  an 
issue  in  law,  no  actual  delivery  of  judgment,  either 
in  court  or  elsewhere.  The  plaintiff  or  defendant, 
when  the  cause  is  in  such  a  state  that,  by  the 
course  of  practice,  he  is  entitled  to  judgment,  ob- 
tains the  signature  or  allowance  of  the  proper  offi- 
cer of  the  court,  expressing,  generally,  that  judg- 
ment  is  given  iti  his  favour ;  and  this  is  called  sign- 
ing  judgment;  and  stands  in  the  place  of  its  actual 
delivery  by  the  Judges  themselves  (j). 

Regularly,  the  next  proceeding  is,  to  enter  the 
judgment  on  record.     Where  it  has  been  signed 

{p)  As  to  this  ameroementy  see  8  Rep.  39. 59. 
{q)  "  The  signing  of  the  judgment  is  but  the  leave  of  the  mas- 
ter of  the  office^  for  the  attorney  to  enter  the  judgment  for  his 
client."  Styles^  Pract.  Reg.  Tit.  Judgment.— On  judgments  by 
nil  didt^  in  the  King's  Bench  and  Common  Pleas,  the  way  of 
signing  judgment  is,  to  make  an  incipitur  of  the  declaration  on 
stamped  paper^  and  get  it  signed  by  the  derk  of  the  judgments,  in 
the  King's  Bench,— «nd,  in  the  Common  Pleas^  at  the  prothono- 
taries'  office.  2  Arch.  Pract.  p.  10.  Impey,  C.  P.  453.— On 
judgments  after  verdict,  in  the  King's  Bench,  the  master  signs 
the  po«tea>  in  taxing  costs ;  and  this  is  the  signing  of  judgment. 
I  Manning's  Exchequer,  352.,  note  (o). 


if 
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after  trUU  or  demurrer,  it  will  be  remembered,  that 
the  proceedings  up  to  the  time  of  issue,  and  the 
award  of  venire,  or  the  continuance  by  curia  advi- 
sari  vult,  have  already  been  recorded  (r).  It  will 
remain,  however,  to  enter  the  subsequent  proceed- 
ings to  the  judgment  inclusive,  which  is  called  en- 
tering the  judgment.  This  is  done  by  drawing 
them  up  with  continuances,  &c.  on  the  same  roll 
on  which  the  issue  was  entered,  by  way  of  conti- 
nuation, or  farther  narrative,  of  the  proceedings 
there  already  recorded;  and  the  judgment  is  en- 
tered in  such  form  as  the  attorney  for  the  success- 
ful  party,  conceives  to  be  legally  appropriate  to  the 
particular  case,  supposing  that  it  were  actually 
pronounced  by  the  Court.  The  roll,  when  com- 
plete, by  the  entry  of  final  judgment,  is  no  longer 
called  the  issue-roll,  but  has  the  name  of  the  judg- 
ment roll(s);  and  is  deposited  and  filed  of  record 
in  the  treasury  of  the  Court.  It  is  believed,  how- 
ever, that  this  whole  proceeding  of  entering  the 
judgment  on  record,  is,  in  practice,  usually  ne- 
gUcted.  Yet  there  are  several  cases,  in  which,  by 
the  practice  of  the  court,  it  becomes  essential, 
after  final  judgment,  to  do  so;  and  in  which  it  is 
therefore  actually  done  (f). 

When  judgment  is  signed,  not  after  trial  or  de- 
murrer, but  as  by  default,  ccmfession,  Sfc,  there 

(r)  But  see  supra^  p.  99,  note  (^)>  as  to  the  actual  practice  with 
respect  to  issues  in  fact,  in  most  cases^  of  making  an  incipitur 
only. 

(s)  2  Arch.  Pract.  206. 

(0  See  these  cases  enumerated^  2  Arch.  Pract.  ibid. 
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having  been  no  issue-rotl  yet  made  up,  the  whole 
proceedings,  to  the  judgment  inclusive,  are  to  be 
entered,  for  the  first  time,  on  record.  This  is  ac- 
cordingly done,  by  the  attorney,  upon  a  parchment 
roll }  and  upon  the  same  principles,  as  to  the  form 
of  entry,  that  have  been  already  stated  with  respect 
to  recording  the  issue,  and  judgment  thereon  (u). 

Of  the  form  of  entry,  after  judgment  upon  issues, 
both  in  krw  and  Jact,  and  also  after  judgment  by 
dtfaultf  the  following  are  examples. 

ENTRY   OF  JUDGMENT. 

For  the  Defendant, 
upon  tbe  Issue  in  law,,  supra  p.  99. 

(u4/fcr  the  entry  qfthe  issue^  as  in  p.  99,  the  proceedings  are  to 
be  continued  on  the  roUy  as/oUaws:) 

At  which  day,  before  our  said  Lord  the  King>  at  West- 
minster, come  the  parties  aforesaid,  by  their  respective  at- 
tornies  aforesaid.  Whereupon,  all  and  singular  the  pre- 
mises being  seen,  and  by  the  cQUit  of  our  said  Lord  the 
King  now  here  fully  understood^  and  mature  delibetaticm. 
being  thereupon  had,  it  appears  to  the  said  court  here,  that 
tbe  replication  aforesaid,  and  the  matters  therein  contained, 
ip  manner  and  form  as  Uie  same  are  above  pleaded  and  set 
forth,  are  not  sufficient,  in  law,  for  tbe  said  j/LB.Xo  have  or 
maintain  his  aforesaid  action  against  t)ie  said  C.  D.  There- 
fore, it  is  considered,  that  the  said  A,  B.  take  nothing  by  his 
said  writ,  but  that  he,  and  his  pledges  to  prosecute,  be  in 
mercy  (ar),  and  that  the  said  C.  D.  do  go  thereof  without 
day,  &c.  And  it  is  forther  considered  oy  His  Majes^'s 
court  here,  that  the  said  C.  D4  do  recover  against  tbe  said 

(«)  However,  instead  of  pursuing  this^  the  strict  and  regular 
CQuraei  the  usual  practice  is  only  to  enter  an  incipiiur  on  tbe  rall> 
as  in  the  case  of  entering  an  issue  in  fiEtct.  Vide  supr^^  p.  13& 
and  99,  note  (y).     1  Sel.  Pract.  342.     2  Ardu  Pract  10. 

(^)  Vide  supra,  as  to  merc^,  p,  131  • 
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Jf .  B.  '  ponncb,  for  his  costs  and  charges  by  him  laid 

out  aboHt  his  oefence  in  this  behalf  by  the  court  of  our  said 
Lord  the  King  now  here,  acKudged  to  the  said  C.  D,y  and 
with  his  assent,  according  to  the  torm  of  the  statute  in  such 
case  made  and  provided ;  and  that  the  said  C.  D.  have  exe^ 
cution  thered^,  &c.  (y) 


ENTRY   OF   JUDGMENT. 

For  lAie  Pfaintiff, 

upon  the  Issue  in  fact,  supra  p.  10] ; 

after  Trial  by  Jury  in  London. 

{After  the  entry  of  the  issue  as  in  p.  101,  the  proceedings  are 
to  be  continued  on  the  roUy  asfoUaws:) 

Afterwards  the  process  thereof  is  continued  between  the 
parties  aforesaid  of  the  plea  aforesaid,  by  the  jury  being  re- 
spited between  them,  before  our  said  Lord  the  King  at 

Westminster,  until wheresoever  our  said  Lord  the 

King  shall  then  be  in  England,  unless  the  Right  Honorable 
Sir  Charles  Abbott,  Kni^t,  his  Majesty's  Chief  Justice  as- 
signed to  hold  pleas  in  the  court  of  our  said  Lord  the  King, 

before  the  King  himself,  shall  first  come  on the 

day  of at  the  Guildhall  of  the  city  of  Lon- 
don, according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  by  reason  of  the  default  of  the  iurors,  be- 
cause none  of  them  did  app^r  (^j)-  At  which  day,  before 
our  said  Lord  the  King  at  Westminster  aforesaid,  come  the 
said  parties  aforesaid,  by  their  attomies  aforesaid.  And 
the  said  Chief  Justice,  before  whom  the  said  issue  was  tried, 
hath  sent  hither  his  record  had  before  him,  in  these  words; 
to  wit  (a).  Afterwards,  that  is  to  say,  on  die  day  and  at  the 
place  within  contained,  before  the  Right  Honorable  Sir 
Charles  Abbott,  the  Chief  Justice  within  mentioned  (&c.  as 
iTi  thepostea^  suprdy  p,  109,  tb  the  words  ^^Jbrty  shilling^*). 
Therefore  it  is  considered,  diat  the  said  A.  J3.  do  recover 
against  tlie  said  C.  D.  the  damages,  costs,  and  charges,  by 
TOC  said  jury  in  form  afofesaid  assessed,  and' also •■ — 

(^)  Tidd's  Appendix^  ch.  xxxix. 

(zy This  coknmttioeiiieitt  of  tfie  eatry  refbiY  tb  the  award  of  the 
dUtrimgas;  as  to  which^  see  8upr^>  p.  105. 

(a)  This  is  a  tnmscript  of  the /xuS^a,  front  the  back  of  the  nisi 
prius  record.    As  to  the  poetea,  vide  suprd^  p.  109. 
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pounds,  for  his  costs  and  charges,  by  the  court  of  our  said 
Lord  the  King  now  here  adjudged,  of  increase,  to  the  said 
A.  B.^  and  wiu  his  assent;  which  sfud  damages,  costs  and 

charges,  in  the  whole  amount  to pounds.     And  the 

said  C.  Z).  in  mercy,  &c  {b) 

ENTRY   OF  JUDGMENT. 

For  the  Plaintiff, 
on  Nil  dicit 

Upon  the  Declaration  in  Covenant,  supra  p.  41. 

As  yet  of Term,  in  the year  of  the 

reign  of  King  George  the  Fourth.    Witness  Sir 
Charles  Abbott,  Knight 

to  wit,  A.  B.  puts  in  his  place  E.  P.,  his  attorney, 

against  C  2>.,  in  a  plea  of  breach  of  covenant 

to  wit,  C  Z).  puts  in  his  place  G.  i/.,  his  attorney, 

at  the  suit  of  the  said  A.  A,  in  the  plea  aforesaid. 

to  wit,  C.  D.  was  summoned  to  answer  (8tc,  of 

in  the  declaration:  suprdj  /?.  41). 

And  the  said  C  -D.,  by ^ —  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  Sec,  and  says  nothing 
in  bar  or  preclusion  of  me  said  action  of  the  said  A.  £•; 
whereby  the  said  A.  B.  remains  therein  undefended  against 
the  saia  C.  2>.  Wherefore  the  said  A  B.  ought  to  recover 
af^nst  the  said  C.  Z>.  his  damages  on  occasion  of  the  pre- 
mises. But  because  it  is  unknown  to  the  court  of  our  said 
Lord  the  King,  now  here,  what  damages  the  said  A.  B. 
hath  sustained  by  reason  of  the  premises,  the  Sherifis  are 
commanded  (c),  tnat,  by  die  oath  of  twelve  good  and  lawful 
men  of  their  bailiwick,  they  diligently  inquire  what  damages 
the  said  A.  B.  hath  sustained,  as  well  by  reason  of  the  pre- 
mises, as  for  his  costs  and  charges  by  mm  about  his  suit  in 
this  behalf  expended ;  and  that  they  send  the  inquisition 
which  they  shall  thereupon  take,  to  our  said  Lord  the  King, 

on wheresoever  our  said  Lord  the  King  shall  then 

be  in  England,  under  their  seal,  and  the  seals  of  those  by 

(b)  Tidd's  Appendix^  eh.  xxxiz.    3  Bl.  Com.  Appendix,  No. 
IL    5  Went  52. 

(c)  This  is  the  award  of  the  writ  qf  inquiry;  as  to  which,  vide 
Bupd^,  p.  127. 
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whose  oath  they  shall  take  that  inquisition,  together  with 
the  writ  of  our  said  Lord  the  King  to  them  thereupon  di- 
rected. The  same  day  is  ^ven  to  the  said  A,  J3.,  at  the 
same  place.  At  which  day,  before  our  said  Lord  the  King 
at  Westminster,  comes  tne  said  A.  J3.,  by  his  attorney 

aforesaid.     And  the  Sheriff  of  London,  to  wit,  

Esquire  and Esquire,  now  here,  return  a  certain 

inquisition  indented,  taken  before  them  at  the  Gruildhall  of 

the  city  of  London,  in  the  parish  of in  the  ward  of 

in  the  same  city,  on  the day  of in  the 

year  of  the  reign  of  our  said  Lord  the  King,  by  the 

oath  of  twelve  ffood  and  lawful  men  of  their  bailiwick ;  by 
which  it  is  found,  that  the  said  A,  B.  hath  sustained  damages 
by  means  of  the  premises  to  fifty  pounds,  over  and  above  nis 
costs  and  charges,  by  him  about  his  suit  in  this  behalf  ex- 
pended, and  for  those  costs  and  charges  to  forty  shillings. 
Therefore  it  is  considered  that  the  said  A.  B.  do  recover 
against  the  said  C.  D.  his  damages  aforesaid,  by  the  said 

inquisition  above  found ;  and  also pounds,  for  his 

said  costs  and  charges,  by  the  Court  of  our  said  Lord  the 
King  now  here  adjudged,  of  increase,  to  the  said  A.  A,  and 
with  his  assent :  whicn  said  damages,  costs,  and  charges,  in 

the  whole,  amount  to pounds.    And  the  said  C  D^ 

in  mercy,  &c  (d). 

The  course  of  the  action,  till  the  entry  on  record 
of  the  final  judgment,  has  now  been  described} 
but  the  reader  wUl  not  have  a  complete  view  of 
the  history  of  a  suit,  without  taking  some  notice  of 
two  other  subsequent  proceedings.  These  are,  the 
writ  of  execution^  and  the  writ  qf  error. 

Upon  judgment,  the  successful  party  is,  in  ge-  of  writs 
ral,  entitled  to  execution^  to  put  in  force  the  sen-  Uod. 
tence  that  the  law  has  given.    For  this  purpose, 
he  sues  out  a  writ,  addressed  to  the  Sherifi^  com- 
manding him,  according  to  the  nature  of  the  case, 
either  to  give  the  plaintiff  possession  of  the  lands, — 

(d)  Tidd's  Appendix,  ch.  radx.    1  Went  p.  244. 
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or  to  enforce  the  delivery  of  the  chattel  which  was 
the  subject  of  the  action,— or  to  levy  for  the  plain- 
tiff tl^  debt»  or  damages,  and  costs  recovered ;  or 
to  levy  for  the  defendant  his  costs ;  and  that,  either 
upon  the  body  of  the  opposite  party,  his  lands,  or 
goods,  or,  in  some  cases^  upon  his  body,  lands,  and 
goods ; — the  extent  and  manner  of  the  execution 
directed,  always  depending  upon  the  nature  of  the 
judgment  (e).  Like  the  judgment,  writs  of  execu- 
tion are  supposed  to  be  actually  awarded  by  the 
jadges  in  eourt;  but  no  such  award  is  in  general  ac- 
tually made.  The  attorney,  after  signing  final  judg« 
nent,  sues  out  of  the  proper  office  a  writ  of  execu- 
tion, in  the  form  to  which  he  conceives  he  would 
be  entitled,  upon  such  judgment  as  he  has  enter edj 
if  sueh  entry  has  been  actually  made, — and,  if  not 
Hiade,  then  upon  such  as  he  thinks  he  is  entitled  to 
enter ;  and  he  does  this  (of  course)  upon  peril 
that,  if  he  takes  a  wrong  execution,  the  proceeding 
win  be  illegal  and  void,  and  the  opposite  party  en- 
titled to  redress. 

Of  writs  After  final  judgment  is  signed,  the  unsuccessful 
party  may  bring  a  writ  qf  error  ;  and  this,  if  ob- 
tained and  alloxved  before  execution,  suspends  the 
latter  proceeding,  till  the  former  is  determined  (/*). 
A  writ  of  error,  like  an  original  writ,  is-  sued  out 
of  Chancery f  directed  to  the  judges  of  the  court  in 
which  judgment  was  given,  and  commanding  them. 


(e)  For  ftirthar  imbmatiom^m  tlnssaBjfct,  see  3  Bl«  Gam.  4SL3. 
if)  As  to  theoZ^QipaAceof  kwritof  error,  see  2  Tidd,- 1044, 
4th£di& 
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in  some  cases,  themselves  to  examine  the  record ; 
in  others,  to  send  it  to  another  court  of  appellate 
jurisdiction,  to  be  examined,  in  order  that  some 
alleged  error  in  the  proceedings  may  be  corrected. 
The  first  form  of  writ, — called  a  writ  of  error  coram 
nolns[ovvobis'\(jg) — ^is,  where  the  alleged  errc»:  con- 
sists of  matter  oi  fact ;  the  second, — called  a  writ 
of  error,  generally — ^where  it  consists  of  matter  of 
loaw. 

When  a  writ  of  error  is  obtained,  the  whole  pro- 
ceedings,  to  final  ^dgment  inclusive,  are  then  al* 
ways  actually  entered  (if  this  has  not  before  been 
done)  on  record  j  and  the  object  of  the  writ  of 
error  is,  to  reverse  the  judgm^it,  for  some  errw  of 
fact  or  law  that  is  supposed  to  exist  in  the  proceed- 
ings as  so  recorded.  It  will  be  proper  here  to  ex- 
plain in  what  suqh  error  may  consist. 

Where  an  issue  in  fact  has  been  decided,  there 
is  (as  formerly  observed),  no  appeal  in  tlie  English 
l&w,  from  its  decision  (A),  except  in  the  way  of 
motion  for  new  trial ;  and  its  being  wrongly  decided, 
U  not  error^  in  that  technical  seose  t(»  which  a  writ 
of  error  refers.  So,  if  a  matter  of  hat  should  ex- 
ist, which*  was  not  brought  into  issue,  but  which,  if 
brought  into  issue,  would  have  led  to  a  diflferent 
judgment,  the  existence  of  such  fket  does^not,  after 
judgment,  amount  to'^nfor  in  the  proceedings^  Vot 
example,  if  the  defendant  has  a  release^  but  does 


(g)  Asto  these  terms^  vide  2  Tidd,  1032,  4th  edition. 

(A)  SuprA>.p*  lift  117. 
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not  plead  it  in  bar,  its  existence  cannot,  after  judg- 
ment, on  the  ground  of  error  or  otherwise,  in  any 
manner*  be  brought  forward.  But  there  are  certain 
£u:ts,  which  affect  the  validity  and  regularity  qfthe 
legal  proceeding  itself;  such  as  the  defendant  having 
appeared  in  the  suit  while  under  age^  by  attorney^ 
and  not  hy  guardian;  or,  the  plaintiff  or  defendant 
having  been  a  married  woman  when  the  suit  was 
commenced.  Such  facts  as  these,  however  late 
discovered  and  alleged,  are  errors  infact^  and  suffi- 
cient to  reverse  the  judgment  upon  writ  of  error. 
To  such  cases,  the  writ  of  error  coram  nobis  applies; 
"  because  the  error  in  fact  is  not  the  error  of  the 

judges,  and  reversing  it,  is  not  reversing  their 

own  judgment**  (0- 


But  the  most  frequent  case  of  error,  is  when, 
upon  the  face  of  the  record,  the  judges  appear  to 
have  committed  a  mistake  in  law.  This  may  be,  by 
having  wrongly  decided  an  issue  in  law  brought  be- 
fore  them  by  demurrer;  but  it  may  also  happen  in 
other  ways.  As  formerly  stated  (A:),  the  judgment 
will,  in  general,  follow  success  in  the  issue.  It  is, 
however,  a  principle  necessary  to  be  understood, 
in  order  to  have  a  right  apprehension  of  the  nature 
of  writs  of  error,  that  the  judges  are,  in  contempla- 
tion of  law,  bound,  before  in  any  case  they  give 
judgment,  to  examine  the  whole  record;  and  then  to 
adjudge,  either  for  the  plaintiff  or  defendant,  ac- 
cording to  the  legal  right,  as  it  may  on  the  whole 
appear, — ^notwithstanding,  or  without  regard  to,  the 


(02Tidd>1033.    lMaiinii)g>490.        (it)Supra>p.l25>126. 
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issue  in  law,  or  fact,  that  may  have  been  raised  and 
decided  between  the  parties ;  and  this,  because  the 
pleader  may,  from  misapprehension,  have  passed  by 
a  material  question  of  law,  without  taking  issue  upon 
it.  Therefore,  whenever,  upon  examination  qf  the 
"whole  record^  right  appears,  on  the  whole,  not  to 
have  been  done,  2indjudgment  appears  to  hccoe  been 
given  for  one  of  the  parties  when  it  should  have  been 
given  for  the  other ^  this  will  be  error  in  law.  And  it 
will  be  equally  error,  whether  the  question  was  raised 
on  demurrer,~oT  the  issue  was  an  issue  in  fact^ — or 
there  was  no  issue;  judgment  having  been  taken  by 
default,  confession,  &c.  In  all  these  cases,  indeed, 
except  the  first,  the  judges  have  realfy  committed 
no  error;  for  it  may  be  collected,  from  preceding 
explanations,  that  no  record,  or  even  copy  of  the 
proceedings,  is  actually  brought  before  them,  ex- 
cept upon  demurrer  j  but,  with  respect  to  a  writ 
of  error,  the  effect  is  the  same  as  if  the  proceedings 
had  all  actually  taken  place,  and  been  recorded^  in 
open  court,  according  to  the  fiction  and  supposi- 
tion in  law.  So,  on  the  same  principle,  there  will 
be  error  in  law,  if  judgment  has  been  entered  in  a 
"wrong  form  inappropriate  to  the  case ;  although, 
as  we  have  seen,  the  judges  have  in  practice  nothing 
to  do  with  the  entry  on  the  roll.  But,  on  the  other 
hand,  nothing  will  be  error  in  law  that  does  not 
appear  on  the  face  of  the  record;  for  matters  not  so 
appearing,  are  not  supposed  to  have  entered  into 
the  consideration  of  the  judges  (/)•  Upon  error  in 
UeWf  the  remedy  is  not  by  writ  of  error  coram  nobis. 


(/)  2  Inst.  426. 
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(for  that  would  be  merely  to  make  the  same  judges 
re-consider  their  own  judgment) ;  but  by  a  writ  of 
error,  requiring  the  record  to  be  sent  into  some 
other  court,  of  appellate  jurisdiction,  that  the  error 
may  be  there  corrected, — ^and  called  a  writ  of  error 
generally. 

With  respect  to  the  writ  of  error  of  this  latter 
description,  it  is  farther  to  be  observed  that  it 
cannot  be  supported,  unless  the  error  in  law  be  of 
a  substantial  kind.  For  as,  by  the  effect  of  the  sta- 
tutes of  amendments  and  jeofails,  errors  of  mere 
form  are  no  ground  for  arresting  the  judgment  (m\ 
so,  by  the  efiect  of  the  same  statutes,  such  objec- 
tions are  now  insufficient  to  found  a  writ  of  error; 
though  at  common  law  the  case  was  otherwise  (n). 

When,  on  the  ground  of  some  error  in  law,  the 
record  is  removed  by  writ  of  error,  the  following  is 
the  course  of  appeal  among  the  different  courts. 
From  the  Common  Pleas,  the  record  may  be  re- 
moved into  the  Court  of  King's  Bench,  and  from 
th^ice^  by  a  new  writ  of  error,  into  the  House  of 
Xx>rds }— -from  the  Exchequer,  into  the  Court  of  Ex- 
chequer Chamber,  held  before  the  Lord  Chancellor, 
Lord  Treasurer,  and  the  Judges  of  the  Court  of 
King's  Bench  and  ComnKm  Heas,  and  from  thence 
into  the  House  of  Lords; — ^from  the  King's  Bench, 
in  proceedings  by  bill,  in  most  of  the  usual  actions,* 
into  the  Court  of  Exchequer  Chamber,  held  before 
the  Judges  of  the  Common  Pleas,  and  Barons  of 

(m)  Supr4,  p.  1 1 7-    (n)  On  tlus  subjeot>  vide  3  BL  Com.  406, 7- 


CH.  !•]  IN  AN  ACTION.  143 

the  Exchequer,  and  from  thence  into  the  House  of 
Lords ;  in  proceedings  by  original,  into  the  House 
of  Lords  in  the  first  instance  (o). 

By  what  course  of  proceeding,  the  error  in  the 
record  is  discussed  and  corrected  in  the  appellate 
Court,  and  the  judgment  reversed  or  affirmed,  it  is 
not  material  to  the  purpose  of  the  present  treatise, 
to  explain.  The  reader  who  wishes  for  in6>nnation 
on  that  subject,  may  be  referred  generally  to  the 
many  valuable  books  of  practice  (p). 

(o)  3  BL  Ckmi.  411.  (p)  Vide  2  Tidd,  ch.  xliH.  &c 


CHAPTER  II. 

OF  THE   PRINCIPAL    RULES   OF   PLEADING. 

The  account  of  the  course  of  an  action,  being 
now  concluded,  and  a  view  thus  obtained  of  the 
general  form  and  manner  of  pleading,  and  its  con- 
nection with  other  parts  of  the  suit,  it  is  next  pro- 
posed to  investigate  its  principal  or  fundamental 
rules,  and  to  explain  their  scope  and  tendency  as 
parts  of  an  entire  system.  For  this  purpose,  some 
observations  shall  be  premised,  relative  to  the  man- 
ner in  which  that  system  was  formed,  and  the  ob- 
jects which  it  contemplates. 

The  manner  of  allegation  in  our  courts,  may  be 
said  to  have  been  first  methodically  formed,  and 
cultivated  as  a  science,  in  the  reign  of  Edward  I. 
From  this  time,  the  judges  began  systematically  to 
prescribe  and  enforce  certain  rules  of  statement,  of 
which  some  had  been  established  at  periods  consi- 
derably more  remote,  and  others,  apparently,  were 
then,  from  time  to  time,  first  introduced  (a).  None 
of  them  seem  to  have  been  originally  of  legislative 
enactment,  or  to  have  had  any  authority  except 
usage,  or  judicial  regulation;  but,  from  the  general 
perception  of  their  wisdom  and  utility,  they  ac- 
quired the  character  of  fixed  and  positive  institu- 

(ff)  See  Appendix^  notb  (38). 
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tionSy  and  grew  up  into  an  entire  and  connected 
system  of  pleading.  This  system,  which,  in  its  es- 
sential parts,  still  remains  in  practice  unaltered, 
appears  to  have  been  originally  devised  in  a  view 
to  certain  objects  or  results, — ^which  it  will  be  ne- 
cessary to  the  right  apprehension  of  the  subject  of 
this  chapter,  here  to  explain. 

The  pleadings   (as   appears   in   the  preceding  objecta 
chapter)  are  so  conducted,  as  always  to  evolve  I^stemof 
some  question  either  of  fact  or  law,  disputed  be-  cin^m? 
tween  the  parties,  and  mutually  proposed  and  ac-  p**^«'- 
cepted  by  them  as  the  subject  for  decision  ;  and 
the  question  so  produced  is  called  the  issue  (ti). 

As  the  object  of  all  pleading  or  judicial  allega- 
tion is  to  ascertain  the  subject  for  decision  (c),  so 
the  main  object  of  that  system  of  pleading  estab- 
lished in  the  common  law  of  England,  is  to  ascer- 
tain it  by  the  production  of  an  issue.  And  this 
appears  to  be  peculiar  to  that  system.  To  the  best 
of  the  author's  information,  at  least,  it  is  unknown 
in  the  present  practice  of  any  other  plan  of  judica- 
ture. In  all  courts,  indeed,  the  particular  subject 
for  decision,  must,  of  course,  be  in  some  manner 
developed,  before  the  decision  can  take  place ;  but 
the  methods  generally  adopted  for  this  purpose, 
differ  widely  from  that  which  belongs  to  the  Eng- 
lish law. 

By  the  general  course  of  all  other  judicatures, 


(6)  $ce  Appendix^  note  (39).  (c)  Vide  supr^^  p.  L 
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the  parties  are  allowed  to  make  their  statements  at 
large  (as  it  may  be  called),  and  with  no  view  to 
the  extrication  of  the  precise  question  in  contro- 
versy ;  and  it  consequently  becomes  necessary,  be- 
fore the  court  can  proceed  to  decision^  to  review, 
collate,  and  consider,  the  opposed  effect  of,  the 
diflFerent  statements,  when  completed  on  either 
side, — ^to  distinguish  and  extract  the  points  mu- 
tually admitted,  and  those  which,  though  un- 
disputed, are  immaterial  to  the  cause, — and  thus, 
by  throwing  off  all  unnecessary  matter,  to  arrive 
at  length,  at  the  required  selection  of  the  point  to 
be  decided.  This  retrospective  developement  is, 
by  the  practice  of  most  courts,  privately  made  by 
each  of  the  parties  for  himself,  as  a  necessary  me- 
dium to  the  preparation  and  adjustment  of  his 
proqfs  ;  and  is  also  afterwards  virtually  effected  by 
the  judge,  in  the  discharge  of  his  general  duty  of 
decision  :  while,  in  some  other  styles  of  proceeding, 
the  course  is  different; — the  point  for  decision, 
being  selected  from  the  pleadings,  by  an  act  of  the 
court,  or  its  oifficer,  and  judicially  promulgated  prior 
to  the  proof  or  triaL  The  common  law  of  England 
differs  (it  will  be  observed)  from  both  methods, 
by  obliging  the  parties  to  come  to  issue ;  that  is, 
so  to  plead,  as  to  develope  some  question,  (or  is- 
sue), by  the  effect  of  their  own  allegations^  and  to 
agree  upon  this  question^  as  the  point  for  decision  in 
the  cause; — ^thus  rendering  unnecessary,  any  retro- 
spective operation  on  the  pleadings,  for  the  pur- 
pose of  ascertaining  the  matter  in  controversy. 

The  author  is  of  opinion  that  this  peculiarity  of 
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coming  to  issue,  took  its  rise  in  the  practice  of  oral 
pleading.  It  seems  a  natural  incident  of  that  prac- 
tice,  to  compel  the  pleaders  to  short  and  terse  al- 
legations, applying  to  each  other  by  way  of  an- 
swer, in  somewhat  of  a  logical  form,  and  at  length 
reducing  the  controversy  to  a  precise  point.  For 
while  the  pleading  was  merely  oral,  and  not  com- 
mitted by  any  contemporaneous  record  to  writing, 
(a  state  of  things  which  may  be  distinctly  traced, 
among  the  yet  extant  archives  of  the  early  conti- 
nental jurisprudence),  the  court  and  the  pleaders 
would  have  to  rely  exclusively  on  their  memory, 
for  retaining  the  tenor  of  the  discussion  j  and  the 
developement  of  some  precise  question  or  issue 
would  then  be  a  very  convenient  practice,  because 
it  would  prevent  the  necessity  of  reviewing  the 
different  statements,  and  leave  no  burthen  on  the 
memory,  but  that  of  retaining  the  question  itself  so 
developed.  And  even  after  the  practice  of  record- 
ing was  introduced,  the  same  brief  and  logical 
forms  of  allegation  would  naturally  continue  to  be 
acceptable,  while  the  pleadings  were  still  vivd  voce, 
and  committed  to  record  on  the  inconvenient  plan 
of  contemporary  transcription  (rf). 

A  co-operative  reason  for  coming  to  issue,  was 
the  variety  of  the  modes  of  decision  which  the  law 
assigned  to  different  kinds  of  question.  The  va- 
rious modes  enumerated  in  the  first  chapter,  as  still 
recognized  in  practice,  were,  in  the  days  of  oral 

(<^)  See  Appendix^  notb  (40). 
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pleading,  in  full  vigour  and  observance ;  and  evi- 
dently made  it  necessary  to  settle  publicly  between 
the  parties,  the  precise  point  on  which  their  contro- 
versy turned.  For  on  the  nature  of  this,  depended 
the  very  manner  of  the  subsequent  decision,  and 
the  form  of  proceeding  to  be  instituted  for  that 
purpose.  As  questions  of  law  were  decided  by  the 
courts  and  matters  of  fact  referred  to  other  kinds 
of  investigation,  it  was,  in  the  first  place,  necessary 
to  settle  whether  the  question  in  the  cause,  or  issue, 
was  a  matter  of  law  ox  fact.  Again,  if  it  happened 
to  be  a  matter  of  fact,  it  required  to  be  developed 
in  a  form  sufficiently  specific  to  show  what  was  the 
method  of  trial  appropriate  to  the  case.  And  un- 
less the  state  of  the  question  were  thus  adjusted 
between  the  parties,  it  is  evident,  that  they  would 
not  have  known  whether  they  were  to  put  them- 
selves on  the  judgment  of  the  court,  or  to  go  to 
trial ;  nor,  in  the  latter  case,  whether  they  were  to 
prepare  themselves  for  trial  by  jury,  or  for  one  of 
the  other  various  modes  of  deciding  matter  of 

fact. 

To  the  opinion  that  this  distinctive  feature  of 
the  English  pleading  was  derived  from  the  practice 
of  oral  allegation,  and  from  that  of  applying  diffe- 
rent forms  of  trial  to  the  determination  of  different 
kinds  of  question,  it  may,  perhaps,  be  objected, 
that  both  these  practices  anciently  prevailed,  not 
only  in  England,  but  among  the  continental  na- 
tions ;  among  whom,  nevertheless,  the  method  of 
coming  to  issue,  is  now  unknown.   This  objection, 
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however,  is  capable  of  a  satisfactory  answer.  On 
the  continent,  the  ancient  system  of  judicature,  of 
which  these  practices  formed  a  part,  was,  at  early 
periods,  supplanted  by  the  methods  of  the  civil  law; 
— in  which  the  pleadings  were  written  (e), — and 
there  was  but  one  form  of  trial;  viz.  a  trial  by  the 
judge  himself,  upon  examination  of  instruments 
and  witnesses  adduced  in  evidence  before  him  (y). 
On  the  other  hand,  in  the  courts  of  Westminster,  the 
law  of  trial  still  remains  almost  without  a  change : 
and  with  respect  to  oral  pleading,  though  it  at 
length  grew  out  of  fashion  there,  it  gave  place,  not 
to  allegations  formed  upon  the  principles  of  the  im- 
perial practice,  but  to  supposed  transcriptions  from 
the  record ;  the  eflFect  of  which  (as  explained  in  the 
first  chapter)  (§•),  has  been,  to  preserve,  in  these 
writteA  pleadings,  the  style  and  method  of  those 
which  were  delivered  viv^  voce  at  the  bar  of  the 
court. 

But,  whatever  may  be  the  origin  and  reason  of 
the  method  of  coming  to  issue,  it  is  at  least  certain, 
that  that  method  has  been  substantially  practised 
in  the  English  pleading,  from  the  earliest  period  to 
which  any  of  the  now  existing  sources  of  informa- 
tion refer ;  and,  from  the  work  of -Glanville  on  the 
Laws  of  England,  it  may  clearly  be  shewn  to  have 
existed,  in  effect,  in  the  reign  of  Henry  11.  The 
term  itself,  of  **  ismey*  though,  perhaps,  somewhat 


(e)  See  Appendix,  notb  (41).      (/)  Portescue  de  laud.  c.  20. 
{jg)  Vide  snprd,  p.  35. 
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less  ancient,  yet  occurs  as  early  as  the  commence- 
ment of  the  year-books  (A)  j  and  from  the  same 
period,  at  least,  if  not  an  earlier  one,  the  produc- 
tion of  the  issue  has  been  not  only  the  constant  ef- 
fect, but  the  professed  aim  and  object,  of  pleading. 

It  was  not,  however,  the  only  object.  It  was 
found,  that  though  the  parties  should  arrive  at  an 
issue,  that  is,  at  some  point  affirmed  on  one  side, 
and  denied  on  the  other,  and  mutually  proposed 
and  accepted  by  them,  as  the  subject  for  decision, 
it  might  yet  happen  that  the  point  was  immaterial; 
that  is,  UTifit  to  decide  the  action.  Tliis,  of  coui*se, 
rendered  the  issue  useless.  When  it  occurred,  the 
proper  remedy,  as  in  the  practice  of  the  present 
day,  was  a  repleader  (/).  Butit  was  also  naturally 
an  object  to  avoid  its  occurrence,  and  so  to  direct 
the  pleadings,  as  to  secure  the  production,  not  only 
of  an  issue,  but  a  material  one. 

r 

Again,  it  was  found  to  be  in  the  nature  of  many 
controversies,  to  admit  of  more  than  one  question 
fit  to  decide  the  action  j  or,  in  other  words,  actions 
would  often  tend  to  more  than  one  material  issue. 
This  might  happen,  in  the  first  place,  in  causes 
which  involved  several  distinct  claims.  Thus,  if  an 
action  be  brought,  founded  on  two  separate  de- 
mands, for  example,  two  bonds  executed  by  the 
defendant  in  favor  of  the  plaintiff,  the  issue  may 
arise,  as  to  one  of  them,  whether  it  be  not  dis- 
charged by  a  subsequent  release, — as  to  the  other, 

{h)  See  Appendix^  notb  (42).  (i)  Vide  supra^  p.  119. 
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whether  it  were  not  executed  under  duress  of  im- 
prisonment— which  would  make  it  voidable  in  law. 
So,  there  may  be  more  than  one  material  issue,  in 
causes  which  involve  only  a  single  claim.  Thus, 
in  an  action  brought  upon  one  bond  only,  two  is- 
sues of  the  same  kind,  may  arise, — viz.  whether  it 
were  not  executed  under  duress  of  imprisonment — 
or  whether,  at  any  rate,  it  were  not,  after  its  exe- 
cution, released  by  the  plaintiff.  In  the  case  of 
several  claims,  justice  clearly  requires,  that  if  the 
cause  tend  to  several  issues,  distinctly  applicable 
to  each,  these  several  issues  should  all  be  raised, 
and  decided ;  for  otherwise  there  would  be  no  de- 
termination of  the  whole  matters  in  demand.  But, 
in  the  case  of  a  single  claim,  the  same  consideration 
does  not  apply ;  for  the  decision  of  any  one  of  the 
material  issues  that  may  arise  upon  it,  will  be  suffi- 
cient to  dispose  of  the  entire  claim.  Thus,  in  the 
first  example  given,  the  finding  that  one  bond  was 
released,  or  that  it  was  not  released,  would  leave 
the  demand  on  the  other,  wholly  untouched.  On 
the  other  hand,  in  the  second  example,  if  the  party 
be  put  to  his  election,  either  to  rely  on  the  fact  of 
the  execution  under  duress,  or  on  the  release,  either 
of  the  questions  which  he  so  elects,  will  lead  to  an 
issue  sufficient  to  decide  the  whole  claim.  While 
several  issues,  therefore,  must  of  necessity  be  al- 
lowed, in  respect  of  several  subjects  of  suit,  the  al- 
lowance of  more  than  one  issue,  in  respect  of  each 
subject  of  suit,  is,  in  some  degree,  a  question  of  ex- 
pediency. Those  who  founded  the  system  of 
pleading,  took  the  course  of  not  allowing  more  than 
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one ;  and  the  motives  which  led  to  this  course,  are 
sufficiently  obvious.  For  reasons  assigned  in  ano- 
other  place  (k)  it  was  of  considerable  importance 
to  the  judges,  in  those  remote  times,  when  the 
contention  was  conducted  orally,  to  simplify  and 
abbreviate  the  process  as  much  as  possible:  and 
it  was  in  this  view,  no  doubt,  that  it  was  found 
expedient  to  establish  the  principle,  of  confining 
the  pleaders  to  a  single  issue,  in  respect  of  each 
single  claim; — allowing,  at  the  same  time,  from 
necessity,  of  several  issues,  when  each  related  to 
a  distinct  subject  of  demand.  But,  whatever  the 
reason,  it  is  clear  that,  in  point  of  fact,  this  prin- 
ciple  was  very  early  recognized  in  pleading,  and 
that  the  issue  was  required,  not  only  to  be  ma^ 
teriaU  but  single. 

There  was  still  another  quality  essential  to  the 
issue ;— that  of  certainty.  This  word  is  technically 
used  in  pleading,  in  the  two  different  senses,  of  dis- 
tinctness and  particviarity.  It  is  here  employed  in 
the  latter  sense  only ;  and,  when  it  is  said  that  the 
issue  must  be  certain^  the  meaning  is,  that  it  must 
be  particular  or  specific^  as  opposed  to  undue  gene- 
rality. 

One  <rf  the  causes,  which  have  been  above  as- 
signed for  the  practice  of  coming  to  issue,  made  it 
abo  necessary  to  come  to  issue  with  some  degree 
of  certainty.     The  variety  in  the  modes  qf  decision^ 

(Jc)  Supra,  p.  147. 
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required  that  the  issue  should  be  sufficiently  certain, 
to  show  whether  the  point  in  controversy  consisted 
of  law  ovfacl;  and  if  the  latter, — so  far  to  show  its 
nature,  as  to  ascertain  by  what  form  of  trial  it  ought 
to  be  decided.     But  a  certainty  still  greater  than 
this,  was  required  by  a  cause  of  another  kind;  viz. 
the  nature  of  the  original  constitution  of  the  trial  by 
jury.    It  is  a  matter  clear  beyond  dispute,  (but  one 
that  has  perhaps  been  too  little  noticed  in  works 
that  treat  of  the  origin  of  our  laws),  that  the  jury 
anciently  consisted  of  persons  who  were  witnesses 
to  the  facts,  or  at  least  in  some  measure  personally 
cognizant  of  them;  and  who,  consequently,  in  their 
verdict,  gave,  not  (as  now)  the  conclusion  of  their 
judgment,   upon  facts  proved  before  them  in  the 
cause, — but  their  testimony,  as  to  facts  which  they 
had  antecedently  known  (/)•       Accordingly,    the 
venire  facias,  issued  to  summon  a  jury,  in  those 
days,  did  not  (as  at  present)  (m),  direct  the  jurors 
to  be  summoned  from  the  body  of  the  county,  but 
from  the  immediate  neighbourhood  where  the  facts 
occurred,  and  from  among  those  persons  who  best 
knew  the  truth  of  the  matter.     And  the  only  means 
that  the  sheriff  himself  had  of  knowing  what  was 
the  matter  in  controversy,  so  as  to  be  in  a  condi- 
tion to  obey  the  writ,  appears  to  have  been  the 
venire  facias  itself;  which  then  stated  the  nature  qf 
ihe  issue,  instead  c^ being  confined  (as  now)  to  a 
short  statement  of  the  form  of  the  action  ( n).     In 
this  state  of  things,  it  was  evidently  necessary  that 


(/)  Sec  Appendix,  note  (43).  (m)  Vide  suprti,  p.  104. 

(»)  Vide  Bract,  p.  309.  b.  310.  a.  &c. 
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the  issue  should  be  sufficiently  certain^  to  shew  spe- 
cifically the  nature  of  the  question  of  fact  to  be 
tried.  Unless  it  shewed  (for  example)  at  what 
place  the  alleged  matter  was  said  to  have  occurred, 
it  would  not  appear  into  what  county  the  venire 
should  be  sent,  nor  from  what  neighbourhood  the 
jury  were  to  be  selected.  So,  ifit  did  not  specify 
the  AW,  and  other  particulars  of  the  alleged  trans- 
action,  the  sheriff  would  have  no  sufficient  guide 
for  summoning,  in  obedience  to  the  venire,  persons 
able,  of  their  own  knowledge,  to  testify  upon  that 
matter.  For  all  these  reasons,  and  probably  for 
others  also,  connected  with  the  general  objects  of 
precision  and  clearness  (o),  it  was  considered  as 
one  of  the  essential  qualities  of  the  issue,  that  it 
should  be  certain:  and  the  certainty  was  generally 
to  be  of  the  degree  indicated  by  the  preceding  con- 
siderations. In  modem  times,  as  the  jurors  have 
ceased  to  be  of  the  nature  of  witnesses^  and  are 
taken,  generally,  from  the  body  of  the  county,  it 
is  no  longer  necessary  to  shape  the  issue  for  the  in- 
formation of  the  summoning  officer;  and,  accord- 
ingly, the  venire  facias  no  longer  even  sets  the 
issue  forth.  But,  as  the  parties  now  prove  their 
fects  by  the  adduction  of  evidence  before  the  jury, 
and  have  consequently  to  provide  themselves  with 
the  proper  documents  and  witnesses,  it  is  as  essen- 
tial that  they  should  each  be  apprised  of  the  spe- 


(o)  It  is  laid  down  by  Bracton,  oportet  quod  petens  rem  de- 
signet  quam  petit;  videlicet  qualitatem^  &:c.  item  quantitatem^ 
&&  Cotam  enim  rem  oportet  deduoere  ia  judioiiim,  ne  oontmgat 
judicium  esse  delusorium  vel  obscnrum,  &c*    Bract.  4S1.  a. 
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cific  nature  of  the  question  to  be  tried,  as  it  for- 
merly  was,  that  the  sheriff  should  be  so  instructed; 
and  the  particularity  which  was  once  required,  for 
the  information  of  that  oflScer,  now  serves  for  the 
guidance  of  the  parties  themselves,  in  preparing 
their  proofs  (jp). 

On  the  whole,  therefore,  the  author  conceives 
the  chief  objects  of  pleading  to  be  these — that  the 
parties  bd  brought  to  isstie,  and  that  the  issue  so 
produced,  be  material^  single,  and  certain  in  its  qua- 
lity. In  addition  to  these,  however,  the  system  of 
pleading  has  always  pursued  those  general  objects 
also,  which  every  enlightened  plan  of  judicature 
professes  to  regard  j — ^the  avoidance  of  obscurity 
and  confusiony'''^t  prolixity  and  delay.  Accord- 
ingly, the  whole  science  of  pleading,  when  care- 
jfiilly  analyzed,  will  be  found  to  reduce  itself  to 
certain  principal  or  primary  rules,  tending,  for 
the  most  part,  to  one  or  other  of  the  objects  above 
enumerated,  and  apparently  devised  in  reference 
to  those  objects  \  while  there  are  some  few  remain- 
ing rules  of  an  anomalous  description,  that  appear 
to  belong  to  other  miscellaneous  principles.  It  is 
proposed,  in  this  cliapter,  to  coUect  and  investi- 
gate these  principal  rules,  and  to  subject  them  to 
a  distribution,  conformable  to  the  distinctions  that 
thus  exist  between  them,  in  point  of  origin  and 
object     The  chapter  will  therefore  treat 


(p)  At  to  tkis  ktter,  oar  modtra  fftaox^  ftr  oBst^xmtf,  aee  2  Eiist, 
260.    1  T.  R.  748.    1  Taunt.  543. 
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I.  Of  rules  which  tend  simply  to  the  production 
of  an  issue. 

II.  Of  rules  wliich  tend  to  secure  the  materi- 
ality of  the  issue. 

III.  Of  rules  which  tend  to  produce  singleness, 
or  unity,  in  the  issue. 

IV.  Of  rules  which  tend  to  produce  certainty, 
or  particularity,  in  the  issue. 

V.  Of  rules  which  tend  to  prevent  obscurity  and 
confusion  in  pleading. 

VI.  Of  rules  which  tend  to  prevent  pro/m/^  and 
clelay  in  pleading. 

VII.  Of  certain  miscellaneous  rules  ( q). 

The  discussion  of  these  principal  rules  will  inci- 
dentally involve  the  consideration  of  many  other 
rules  and  principles,  of  a  kind  subordinate  to  the 
first,  but  extensive,  nevertheless,  and  important  in 
their  application ;  and  thus  will  be  laid  before  the 
reader  an  entire,  though  general,  view  of  the  whole 
system  of  pleading,  and  of  the  relations  which  con- 
nect its  difierent  parts  with  each  other. 

SECTION  I. 

OF   RULES    WHICH   TEND   SIMPLY   TO   THE   PRODUC- 
TION .OF   AN    ISSUE. 

Upon  examination  of  the  process  or  system  of 
allegation  by  which  the  parties  are  brought  to  is- 
sue,  as  that  process  is  described  in  the  first  chapter, 
it  will  be  found  to  resolve  itself  into  the  following 
fundamental  rules  or  principles : — ^first,  that  after  the 


(g)  Sec  Appendix,  note  (44). 
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declaration^  the  parties  must  at  each  stage  demurs — 
or  pleads  hy  way  of  traverse^  or  by  *way  of  confession 
and  avoidance  ;  secondly,  that  upon  a  traverse^  is- 
sue  must  be  tendered  (r)  ;  lastly,  that  the  issucy  when 
well  tendered^  must  be  accepted.  Either,  by  virtue 
of  the  first  rule,  a  demurrer  takes  place,  which  is 
a  tender  of  an  issue  in  law,  or,  by  the  joint  opera- 
tion of  the  two  first,  the  tender  of  an  issue  in  fact  j 
and  then,  by  the  last  of  these  rules,  the  issue  so 
tendered,  whether  in  fact  or  in  law,  is  accepted, 
and  becomes  finally  complete.  It  is  by  these  rules, 
therefore,  that  the  production  of  an  issue  is  effect- 
ed ;  and  these  will  consequently  form  the  subject 
of  the  following  section. 

RULE   I. 

AFTER  THE  DECLARATION,  THE  PARTIES  MUST  AT 
EACH  STAGE  DEMUR,  OR  PLEAD  BT  WAY  OF  TRA- 
VERSE, OR  BY  WAY  OF  CONFESSION  AND  AVOIDANCE. 

* 

This  rule  has  two  branches. — 

1.  The  party  must  demur ^  or  plead.  One  or 
other  of  these  courses  he  is  bound  to  take,  (while 
he  means  to  maintain  his  action  or  defence),  until 
issue  be  tendered.  If  he  does  neither,  but  con- 
fesses the  right  of  the  adverse  party,  or  says  no- 
thing, the  court  immediately  gives  judgment  for  his 
adversary  j  in  the  former  case,  as  by  confession, — 
in  the  latter,  by  non  pros,  or  nil  dicit  (js). 

(r)  With  respect  to  demurrer,  it  will  be  remembered  that  it 
necessarily  implies  a  tender  of  issue.     Supra^  pp*  74*  80. 
{$)  As  to  the  nature  of  these  judgments^  vide  supra,  p.  130. 
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2.  If  the  party  pleads^  it  must  either  be  by  way 
of  traverse^  or  of  confession  and  avoidance.  If  his 
pleading  amount  to  neither  of  these  modes  of  an- 
swer,  it  is  open  to  demurrer  on  that  ground  (/)• 

Such  is  the  effect  of  this  rule,  generally  and 
briefly  considered.  But  for  its  complete  illustra- 
tion, it  will  be  necessary  to  enter  much  more 
deeply  into  the  subject,  and  to  consider  at  large 
the  doctrines  that  relate  both  to  demurrers  and  to 
pkadings. 

I.  Oi  demurrer. 

ofde-  Under  this  head,  it  is  intended  to  treat,  1.  of 
morrer.  ^^  nature  and  properties  of  a  demurrer ; — 2.  of 
the  effect  of  passing  a  fault  by,  without  demurrer, 
and  pleading  over  ; — 3.  of  the  considerations  which 
determine  the  pleader  in  his  election  to  demur  or 
plead. 

1.  Of  the  nature  and  properties  of  a  demurrer^ 

A  demurrer  may  be  for  insufficiency  either  in 
substance^  or  in  form  ;  that  is,  it  may  be  either  on 
the  ground  that  the  case  shown  by  the  opposite 
party,  is  essentially  insufficient^  or  on  the  ground 
that  it  is  stated  in  an  inartificial  manner  ;  for  "  the 
**  law  requires  in  every  plea*'  (and  the  observation 
equally  applies  to  all  other  pleadings)  "  two  thmgs  j 


(0  Reg.  Plac.  59.  1  Tidd,  582.    21  Hen.  6. 12.    5  Hen.  7. 
13.  a.  14.  a.  b. 
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<*  — ^the  one,  that  it  be  in  matter,  sufficient — ^the 
**  other,  that  it  be  deduced  and  expressed  according 
"  to  the  forms  of  law  j  and  if  either  the  one  or  the 
**  other  of  these  be  wanting,  it  is  cause  of  demur- 
"  rer**  (m).  And  we  may  here  take  occasion  to  re- 
mark, that  a  violation  of  any  of  the  rules  of  plead- 
ing that  will  be  hereafter  stated,  is,  in  general, 
ground  for  demurrer  ;  and  such  fault  occasionally 
amounts  to  matter  of  substance,  but  usually  to  mat* 
ter  of  form  only. 

A  demurrer,  as  in  its  nature,  so  also  in  its^^^r^^i, 
is  of  two  kinds  :  it  is  either  general  or  speciaL  A 
general  demurrer  excepts  to  the  sufficiency,  in  ge- 
neral terms;  without  showing  specifically  the  na- 
ture of  the  objection  :  a  special  demurrer  adds  to 
this,  a  specification  of  the  particular  ground  of  ex- 
ception (jf).  Of  both  these  forms,  the  reader  has 
already  had  examples  in  the  first  chapter  (3^).  A 
general  demurrer  is  sufficient,  where  the  objection 
is  on  matter  of  substance.  A  special  demurrer  is 
necessary,  where  it  turns  on  matter,  of  form  only  ; 
that  is,  where,  notwithstanding  such  objection, 
enough  appears  to  entitle  the  opposite  party  to 
judgment,  as  far  as  relates  to  the  merits  of  the 
cause.  For,  by  two  statutes,  27  Eliz.  c.  5.,  and 
4  Ann.  c.  16.,  passed  in  a  view  to  the  discourage- 
ment of  merely  formal  objections,  it  is  provided, 
in  nearly  the  same  terms,  that  the  judges  "  shall 
"  give  judgment  according  as  the  very  right  of  the 


(k)  Per  Lord  Hobart,  Hob.  164. 

(x)  Co.  Litt  72.  a.  R^.  Plac  125,  126.  Bac  Ab.  Pleas.,  &c. 
N.6. 
{y)  Vide  suprA,  pp.  61,  62. 
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"  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission,  de- 
fect, or  want  of  form,  except  those  only  which  the 
**  party  demurring  shall  specially  and  particularly 
"  set  down  and  express,  together  with  his  demurrer, 
"  as  causes  of  the  same;** — the  latter  statute  adding 
this  proviso,  **  so  as  sufficient  matter  appear  in  the 
"  said  pleadings,  upon  which  the  court  may  give 
**  judgment,  according  to  the  very  right  of  the 
"  cause.**  Since  these  statutes,  therefore,  no  mere 
matter  of  form  can  be  objected  on  a  general  demur- 
rer ;  but  the  demurrer  must  be  in  the  special  form, 
and  the  objection  specifically  stated  (z).  But,  on 
the  other  hand,  it  is  to  be  observed,  that,  under  a 
special  demurrer,  the  party  may,  on  the  argument, 
not  only  take  advantage  of  the  particular  faults 
which  his  demurrer  specifies,  but  also  of  all  such  ob- 
jections in  substance,  or  regarding  "  the  very  right 
"  of  the  cause**  (as  the  statutes  express  it)  as  do 
not  require,  under  those  statutes,  to  be  particularly 
set  down  (a).  It  follows,  therefore,  that  unless 
the  objection  be  clearly  of  this  substantial  kind,  it 
is  the  safer  course,  in  all  cases,  to  demur  specially. 
Yet,  where  a  general  demurrer  is  plainly  sufficient, 
it  is  more  usually  adopted  in  practice ;  because 
the  effect  of  the  special  form,  being  to  apprize  the 
opposite  party  more  distinctly  of  the  nature  of  the 
objection,  it  is  attended  with  the  inconvenience  of 
enabling  him  to  prepare  to  maintain  his  pleading 


(2)  For  examples  of  cases  where  a  special  demurrer  is  consi- 
dered as  necessary,  and  where,  on  the  other  hand,  a  general  one 
is  sufficient,  vide  10  East,  139.  359.  2  H.  Bl.  259.  5  T.  R.  409. 

(a)  I  Chitty,  642. 
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in  argument,  or  of  leading  him  to  apply  the  earlier, 
to  amend.  With  respect  to  the  degree  of  particu- 
larity, with  which,  under  these  statutes,  the  special 
demurrer  must  assign  the  ground  of  objection,  it 
may  be  observed,  that  it  is  not  suflScient  to  object, 
in  general  terms,  that  the  pleading  is  "  uncertain, 
"  defective,  informal,'*  or  the  like  ;  but  it  is  neces- 
sary to  show  in  what  respect^  uncertain,  defective, 
or  informal  (i).  The  concluding  words,  therefore, 
in  the  example  formerly  given  (c),  "  And  also  that 
"  the  said  declaration  is,  in  other  respects,  uncer- 
"  tain,  informal,  and  insuflScient,'*  (though  these, 
or  some  others  of  similar  import,  are  usually  added), 
are  inoperative  and  useless  (rf). 

With  respect  to  the  effect  of  a  demurrer, — ^it  is, 
first,  a  rule,  that  a  demurrer  admits  all  such  matters 
qfjact  as  are  stffficienth/  pleaded  (e).  The  meaning 
of  this  rule  is,  that  the  party  having  had  his  option 
whether  to  plead  or  demur^  shall  be  taken,  in  adopt- 
ing the  latter  alternative,  to  admit  that  he  has  no 
ground  for  denial  or  traverse ;  which  (as  formerly 
shown)  (J*)  is  one  of  the  kinds  of  pleading.  A 
demurrer  is  consequently  an  admission  that  the 
facts  alleged  are  true  ;  and  therefore  the  only  ques- 
tion for  the  court  is,  whether,  assuming  such  facts, 
to  be  true,  they  sustain  the  case  of  the  party  by 

(b)  1  Saund.  161.  n.  (1).  337.  b.  n.  (3). 

(c)  Vide  suprsl^  p.  62. 

(d)  Sec  Appendix^  note  (45). 

(0  Bac  Ab.  Pleas,  &c.  (N.)  3.   Com.  Dig.  Pleader,  (Q   5.) 
1  East,  634.    1  T.  R.  334. 
(/)  Vide  supra,  p.  71- 
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whom  they  are  allegecL  It  will  be  observed,  how- 
ever, that  the  rule  is  laid  down  with  this  qualifica- 
tion, ttiat  the  matter  of  fact  be  sufficiently  pleaded. 
For,  if  it  be  not  pleaded  in  a  formal  and  sufficient 
manner,  it  is  said  that  a  demurrer,  in  this  case,  is 
no  admission  of  the  fact  (g).  But  this  is  to  be  un- 
derstood as  subject  to  the  alterations  that  have 
been  introduced  into  the  law  of  demurrer,  by  the 
statutes  already  mentioned  ;  and  therefore,  if  the 
demurrer  be  general^  instead  of  specialj  it  amounts, 
as  it  is  said,  to  a  confession,  though  the  matter  be 
informally  pleaded  (A). 

Again,  it  is  a  rule,  that^  on  demurrer ^  the  court 
mil  consider  the  whole  record,  and  give  judgment  Jbr 
tJie  parti/  who,  on  the  whole,  appears  to  be  entitled 
to  it{i).  Thus,  on  demurrer  to  the  replication,  if 
the  court  think  the  replication  bad,  but  perceive  a 
substantial  fault  in  the  plea,  they  will  give  judg* 
ment,  not  for  the  defendant,  but  the  plaintiff  (Ar), 
provided  the  declaration  be  good ;  but  if  the  de- 
claration  also  be  bad  in  substance,  then,  upon  the 
same,  principle,  judgment  would  be  given  for  the 
defendant  (/).  This  rule  belongs  to  the  general 
principle  stated  in  the  first  chapter  (m),  that  when 
judgment  is  to  be  given,  whether  the  issue  be  in 

(g)  Com.  Dig.  Pleader  (Q.  6.) 

(Ji)  1  Saund.  337.  b.  n.  (3).     1  Arch.  318. 

(0  Com.  Dig.  Pleader,  (M.  1.)  (M.  2.)  Bac  Ab.  Pleas,  &c. 
A.  N.  3.  5.  Rep.  29.  a.  1  Saund.  285.  n.  (5).  Hob.  56.  2  Wils. 
150.  4  East,  502. 

(Jc)  2  Wils.  150.  (/)  5  Rep.  29.  a. 

(w)  Vide  supn^,  p.  140. 
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law  or  fact,  and  whether  the  cause  have  proceeded 
to  issue  or  not,  the  court  is  always  bound  to  exa- 
mine the  whole  record,  and  adjudge  for  the  plain- 
tiff or  defendant,  according  to  the  legal  right,  as  it 
may  on  the  whole  appear.  It  is,  however,  subject 
to  the  following  exceptions. — First,  if  the  plaintiff 
demur  to  a  plea  in  abatement^  and  the  court  decide 
against  the  plea,  they  will  give  judgment  of  re- 
spondeat ouster,  without  regard  to  any  defect  in 
the  declaration  {n).  Secondly,  the  court  will  not 
look  back  into  the  record,  to  adjudge  in  favour  of 
an  apparent  right  in  the  plaintiff,  unless  the  plain- 
tiff have  himself  put  his  action  upon  that  ground. 
Thus,  where,  on  a  covenant  to  perform  an  award, 
and  not  to  prevent  the  arbitrators  from  making  an 
award,  the  plaintiff  declared  in  covenant,  and  as- 
signed as  a  breach,  that  the  defendant  would  not 
pay  the  sum  awarded, — and  the  defendant  pleaded, 
that,  before  the  award  made,  he  revoked,  by  deed, 
the  authority  of  the  arbitrators,  to  which  the  plain- 
tiff demurred — ^the  court  held  the  plea  good,  as 
being  a  sufficient  answer  to  the  breach  alleged^ 
and  therefore  gave  judgment  for  the  defendant ; 
although  they  aJso  were  of  opinion,  that  the  matter 
stated  in  the  plea,  would  have  entitled  the  plaintiff 
to  maintain  his  action,  if  he  had  alleged,  by  way 
of  breach,  that  the  defendant  prevented  the  arbi- 
trators from  making  their  award  (o).  Lastly,  the 
court,  in  examining  the  whole  record,  to  adjudge 
according  to  the  apparent  right,  will  consider  only 


(n)  Lutw.  1692.  1667.  1  Salk.  212.  Cftrth.  172. 
(o)  5  Bam.  and  Aid.  507- 
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the  right  in  matter  of  substance  ;  and  not  in  respect 
of  mere^rm,  such  as  should  have  been  the  subject 
of  special  demurrer.  Thus,  where  the  declaration 
was  open  to  an  objection  of  form,  such  as  should 
have  been  brought  forward  by  special  demurrer,— 
llie  plea  bad  in  substance, — ^and  the  defendant  de- 
murred to  the  replication, — the  court  gave  judg« 
ment  for  the  plaintiff,  in  respect  of  the  insufficiency 
of  the  plea ;  without  regard  to  the  formal  defect  in 
the  declaration  (^). 

2.  Next  is  to  be  considered,  the  effect  of  plead- 
ing over  without  demurrer. 

It  has  been  shewn,  that  it  is  the  effect  of  a  de- 
murrer, to  admit  the  truth  of  all  matters  of  fact  suf- 
ficiently pleaded  on  the  other  side ;  but  it  cannot  be 
said,  e  converso,  that  it  is  the  effect  of  a  pleading, 
to  admit  the  sufficiency  in  law  of  llie  facts  adversely 
alleged.  On  the  contrary,  it  has  been  seen  (j)  that, 
upon  a  demurrer  arising  at  a  subsequent  stage  of' 
the  pleading,  the  court  will  take  into  consideration, 
retrospectively,  the  sufficiency  in  law,  of  matters 
to  which  an  answer  in  fact,  had  been  given.  And 
in  the  iSrst  chapter  it  was  shewn  (r),  that  even  after 
an  issue  in  fact,  and  verdict  thereon,  the  court  are 
bound  to  give  judgment  on  the  whole  record,  and 
therefore  to  examine  the  sufficiency,  in  law,  of  all 
allegations  through  the  whole  series  of  the  plead- 
ings; and  accordingly,  that  advantage  may  often 


(p)  2  Vent.  198—232.  (g)  Supr4,  p.  162. 

(r)  Supra,  p.  140. 
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be  taken  by  either  party,  of  a  legal  insufficiency  in 
the  pleading  on  the  other  side,  either  by  motion  in 
arrest  of  judgment,  or  motion  for  judgment  non 
obstante  veredicto,  or  writ  of  error,  according  to 
the  circumstances  of  the  case. 

It  thus  appears,  then,  that,  in  many  cases,  a 
party,  though  he  has  pleaded  over  without  demur- 
ring, may,  nevertheless,  afterwards  avail  himself 
of  an  insufficiency  in  the  pleading  of  his  adversary. 
But  this  is  not  universally  true.  For  iSrst,  it  is  to 
be  observed,  thatjaults  in  the  pleading  are,  in  some 
cases,  aided  hy  pleading  over  (s).  Thus,  in  an  ac- 
tion of  trespass,  for  taking  a  hook,  where  the  plain- 
tiff omitted  to  allege,  in  the  declaration,  that  it  was 
fUs  hook,  or  even  that  it  was  in  his  possession,  and 
the  defendant  pleaded  a  matter  in  confession  and 
avoidance,  justifying  his  taking  the  hook  out  of  the 
plainUff^s  hand, — the  court,  on  motion  in  arrest  of 
judgment,  held,  that  as  the  plea  itself  shewed  that 
the  hook  was  in  the  possession  of  the  plaintiff,  the 
objection,  which  would  otherwise  have  been  fatal, 
was  cured  (J).  And,  with  respect  to  all  objections 
qfformj  it  is  laid  down  as  a  general  proposition, 
^*  that  if  a  man  pleads  oyer,  he  shall  never  take 
<<  advantage  of  any  slip  committed  in  the  pleading 
*'  of  the  other  side,  which  he  could  not  take  advan- 
tage of  upon  a  general  demurrer*'  (v).    Again,  it 


« 


(t)  Com.  Dig.  Pleader  (C,  85.)  (E.  37)  Co.  Litt.  303.  b. 
Pnet  Reg  351.    2Salk.519. 

(0  did.  184.  cited  Boc  Ab.  Trespass,  p.  603. 

(m)  Per  Holt,  C.  J.  2  Salk.  519.  Bac  Ab.  Pleas,  &c.  339. 
6  Bam.  and  Aid.  29. 
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is  to  be  observed,  that  faults  in  the  pleading  are^  in 
some  cases,  aided  by  a  verdict  {x).    Thus,  if  the  grant 
of  a  reversion,  a  rent  charge,  an  advowson,  or  any 
other  hereditament  which  lies  in  grant,  and  can 
only  be  conveyed  by  deed,  be  pleaded,  such  grant 
ought  to  have  been  alleged  to  have  been  made  by 
deed  ;  and  if  not  so  alleged,  it  will  be  ground  of  de- 
murrer : — but,  if  the  opposite  party,  instead  of  de- 
murring, pleads  over,  and  issue  be  taken  upon  the 
grant,  and  the  jury  find  that  the  grant  was  made, 
the  verdict  aids  or  cures  the  imperfection  in  the 
pleading;  and  it  cannot  be  objected  in  arrest  of 
judgment,  or  by  writ  of  error  (y).    The  extent  and 
principle  of  this  rule,  of  aider  by  verdict,  is  thus 
explained  in  a  modem  decision  of  the  Court  of 
King's  Bench : — "  Where  a  matter  is  so  essentially 
necessary  to  be  proved,  that,  had  it  not  been  given 
in  evidence,  the  jury  could  not  have  given  such 
a  verdict,  there  the  want  of  stating  that  matter  in 
express  terms,  in  a  declaration,  provided  it  con- 
tains terms  sufficiently  general  to  comprehend  it 
**  in  fair  and  reasonable  intendment,  will  be  cured  by 
a  verdict ;  and  where  a  general  allegation  must,  in 
fair  construction,  so  far  require  to  be  restricted, 
that  no  judge  and  no  jury  could  have  properly 
treated  it  in  an  unrestrained  sense,  it  may  reason- 
ably be  presumed,  after  verdict,  that  it  was  so  re- 
strained at  the  trial''  {z).     In  entire  accordance 
with  this,  are  the  observations  of  Mr.  Serjeant  Wil- 

(x)  Com.  Dig.  Pleader  (C.  87.)  1  Saund.  228.  n.  (1).  3  Burr. 
1725.  1  T.  R.  141.  545.  3  T.  R.  25.  1  M.  and  S.  234.  3 
Barn,  and  Aid.  392.  685.    5  Bam.  and  Aid.  634. 

( j^)  1  Saund.  22a  b.    Hutt.  54.  (z)  1  M.  and  S.  234. 
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liams. — "  Where  there  is  any  defect,  imperfection, 
*^  or  omission  in  any  pleading,  whether  in  substance 
^  or  form,  which  would  have  been  a  fatal  objection 
"  upon  demurrer,  yet  if  the  issue  joined  be  such  as 
"  necessarily  required,  on  the  trial,  proof  of  the  facts 
"  so  defectively  or  imperfectly  stated  or  omitted,  and 
"  without  which,  it  is  not  to  be  presumed  that  either 
**  the  judge  would  direct  the  jury  to  give,  or  the  jury 
"  would  have  given,  the  verdict,  such  defect,  imper- 
**  fection,  or  omission,  is  cured  by  the  verdict**  (a). 
It  is,  however,  only  where  such  **  fair  and  reason- 
**  able  intendment**  can  be  applied,  that  a  verdict 
will  cure  the  objection :  and  therefore,  if  a  neces- 
sary allegation  be  altogether  omitted  in  the  plead- 
ing, or  if  the  pleading  contain  matter  adverse  to 
the  right  of  the  party  by  whom  it  is  alleged,  and 
so  clearly  expressed,  that  no  reasonable  construc- 
tion can  alter  its  meaning,  a  verdict  will  not  aid  (&)• 
Therefore,  where  the  plaintiff  brought  an  action  of 
trespass  on  the  case,  as  being  entitled  to  the  reversion 
of  a  certain  yard  and  wall,  to  which  the  declaration 
stated  a  certain  injury  to  have  been  committed, — 
but  omitted  to  allege  that  the  reversion  was,  in  fact, 
prejudiced,  or  to  shew  any  grievance  which,  in  its 
nature,  would  necessarily  prejudice  the  reversion, 
— ^the  court  arrested  the  judgment,  after  a  verdict 
had  been  given  in  favor  of  the  plaintifi^  and  held 
the  fault  to  be  one  which  the  verdict  could  not 
cure  (c).     Lastly ;  it  is  to  be  observed,  that  at  cer- 


(a)  I  Saund.  228.  a. 

(6)  1  M.  and  8.  234.    3T.R.  25.    3  Burr.  1725. 

(c)  1  M.  and  S.  234. 
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t(Un  Stages  of  the  caicse,  all  objections  of  form  are 
cured  by  the  different  statutes  qf  jeofails  and  amend- 
ments(d);  the  cumulative  effect  of  which  is,  to  pro- 
vide, that  neither  after  verdict,  nor  judgment  by 
confession,  nil  dicit,  or  non  sum  informatus,  can 
the  judgment  be  arrested  or  reversed,  by  any  ob- 
jection  of  that  kind.  Thus,  in  an  action  of  tres- 
pass, where  the  plaintiff  omits  to  allege,  in  his  de- 
claration, on  what  certain  day  the  trespass  was 
committed  (which  is  a  ground  of  demurrer),  and 
the  defendant,  instead  of  demurring,  pleads  over  to 
issue,  and  there  is  a  verdict  against  him,  the  fault 
is  cured  by  the  statutes  of  jeofails  (e) ;  if  not,  also, 
by  the  mere  effect  of  pleading  over. 

S.  It  will  now  be  useful  to  examine  the  consi- 
derations, by  which,  in  a  view  to  the  state  of  the 
law,  as  above  explained,  the  pleader  ought  to  be 
governed,  in  making  his  election,  to  demur  or  to 
plead. 

He  is  first  to  consider,  whether  the  declaration, 
or  other  pleading  opposed  to  him,  is  sufficient, 
in  substance,  and  in  form,  to  put  him  to  his  an- 
swer. If  sufficient  in  both,  he  has  no  course  but 
to  plead.  On  the  other  hand,  if  insufficient  in 
either,  he  has  ground  for  demurrer  j  but  whether  he 
should  demur,  or  not,  is  a  question  of  expediency ; 

(J)  Vide  suprd,  p.  117. 

(e)  3  Bl.  Com.  394.  1  Saund.  228.  c,  where  Mr.  Serjeant 
Williams  corrects  a  mistake  in  the  passage  in  Blackstone's  Com- 
mentaries. 
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to  be  determined  upoi:i  the  following  views.    If 
the  pleading  be  insufficient  in  formy  he  is  to  con- 
sider whether  it  is  worth  while  to  take  the  ob- 
jection, recollecting  the  indulgence  which  the  law 
allows  in  the  way  of  amendment  {f)  /  but  also  bear- 
ing in  mind,  that  the  objection,  if  not  taken,  will 
be  aided  by  pleading  over,^-or,  after  pleading  over, 
by  the  verdict,  or  by  the  statutes  of  amendments 
and  jeofails.     And  if  he  chuses  to  demur,  he  must 
take  care  to  demur  specially,  lest,  upon  general 
demurrer,  he  should  be  held  excluded  from  the 
objection.     On  the  other  hand,  supposing  an  in- 
sufficiency in  substance^  he  is  to  consider  whether 
that  insufficiency  be  in  the  case  itself,  or  in  the 
manner  of  statement ;  for,  on  the  latter  supposition, 
it  might  be  removed  by  an  amendment ;  and  it 
may,  therefore,  not  be  worth  while  to  demur.    And 
whether  it  be  such  as  an  amendment  would  re- 
move, or  not,  a  farther  question  will  arise,  whether 
it  be  not  expedient  to  passT)y  the  objection  for  the 
present,  and  plead  over.     For  a  party,  by  this 
means,  often  obtains  the  advantage  of  contesting 
with  his  adversary,  in  the  first  instance,  by  an  issue 
in  fact,  and  of  afterwards  urging  the  objection  in 
lawy  by  motion  in  arrest  of  judgment,  or  writ  of 
error.     This  double  aim,  however,  is  not  always 
advisable ;  for  though  none  hut  formal  objections 
are  cured  by  the  statutes  of  jeofaUs  and  amende 
ments,  there  are  some  defects  of  substance  as  well 
BBjorm^  which  are  aided  by  pleading  over,  or  by  a 


(/)  Vide  supra,  p.  97- 
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verdict(^)  J  and  therefore,  unless  the  fault  be  dear* 
ly  of  a  kind  not  to  be  so  aided,  a  demurrer  is  the 
only  mode  of  objection  that  can  be  relied  upon. 
The  additional  delay  and  expence  of  a  trial,  is  also, 
sometimes,  a  material  reason  for  proceeding,  in  the 
regular  way,  by  demurrer,  and  not  waiting  to  move 
in  arrest  of  judgment,  or  to  bring  a  writ  of  error. 
And  a  concurrent  motive  for  adopting  that  course 
is,  that  costs  are  not  allowed  when  the  judgment  is 
arrested  (A),  nor  where  it  is  reversed  upon  writ  of 
error  (i) ;  (each  party,  in  these  cases,  paying  his 
own ;)  but  on  demurrer,  the  party  succeeding  ob- 
tains his  costs. 

Having  now  taken  some  view  of  the  doctrine  of 
demurrerSf  the  next  subject  for  consideration  will 
be,  that 

n.  Ofjdeadings. 

Under  this  head,  it  is  proposed  to  examine, 
1.  the  nature  and  properties  of  traverses  ; — 2.  the 
nature  and  properties  of  pleadings  in  corifession  and 
aooidance; — S.  the  nature  and  properties  of  plead- 
ings  in  general;  without  reference  to  their  quality, 
as  being  by  way  of  traverse,  or  confession  and 
avoidance. 

1.  Of  the  nature  and  properties  of  traverses. 


(g)  Ab  in  the  example,  sopr^,  p.  165. 

(A)  1  Sel.  Pract  497-    Cowp.  407.  («)  2  Tidd.  1101. 
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Of  traverses  J  there  are  various  kinds.  The  most  or  com. 
ordinary  kind,  is  that  which  may  be  called  a  com*  "«<»!*' 
mon  traverse.  It  consists  of  a  tender  of  issue  ;  that 
is,  of  a  denial,  accompanied  by  a  formal  offer  of 
the  point  denied,  for  decision  (^);  and  the  denial 
that  it  makes,  is  by  way  of  express  contradiction,  in 
terms  qfthe  allegation  traversed.  Of  this  kind^  ex- 
amples have  already  been  given  in  the  first  chap- 
ter (/). 

Upon  referring  to  these,  it  will  be  found  that 
they  are  all  expressed  in  the  negative.  That,  how- 
ever, is  not  invariably  the  case  with  a  common  tra- 
verse ;  for  if  opposed  to  a  precedent  negative  alle- 
gation, it  will,  of  course,  be  in  the  qffirmative  /  as 
in  the  following  example : — 

PLEA 

Of  the  Statute  of  Limitations. 

In  Assumpsit. 

(m)  And  the  said  C/D.,  b)r his  attorney,  comes 

ana  defends  the  wronff  and  injury,,  when,  &a,  and  says, 
that  the  said  A.  B,  ought  not  to  nave  or  maintain  his  afore- 
said action  against  him;  because,  he  says,  that  he  the  said 
C.  X).  did  not,  at  any  time  within  six  years  next  before  the 
commencement  of  this  suit,  undertake  or  promise,  in  man- 
ner and  form  as  the  said  A.  B*  hath  above  complained. 

(k)  See  the  definition  of  tendering  Utue,  given  in  tfaeflrttchiqH 
ter,  8upr^>  p.  73* 

(/)  Vide  supra,  pp.  71.  78.  80. 

(m)  Pleadings  are  always  intkled  at  the  commencement;  i.  e. 
have  asapencription  of  the  court  and  tenn,  as  in  the  examples  in 
the  first  diapter!  but  in  this  and  all  subsequent  examples,  the 
title  is^  for  the  take  of  brevity,  onitted. 
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And  this  the  said  C  A  is  ready  to  verify.  Wherefore  he 
prays  jud^ent,  if  the  said  A.  B.  ought  to  have  or  maintwi 
nis  aforesaid  action  against  him,  &c. 

REPLICATION. 

And  the  said  A.  B.  says,  that  by  reason  of  any  thinff  in  the 
said  plea  allegjed,  he  ou^ht  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  C,  2).;  be- 
cause, he  says,  that  the  said  C.  D.  did,  within  six  years  next 
bdbre  the  commencement  of  this  suit,  undertake  and  pro- 
mise, in  manner  and  form  as  he  the  said  A.  B.  hath  above 
complained.  And  this,  he  prays,  may  be  enquired  of  by 
the  country. 

Besides  this,  the  common  kind,  there  is  a  class 
of  traverses,  which,  from  its  great  frequency 
and  importance  in  practice,  requires  particular 
Of  general  notice.  It  is  that  of  the  general  issues.  In  most 
****•  of  the  usual  actions,  there  is  an  appropriate  plea, 
fixed  by  ancient  usage,  as  the  proper  method  of  tra- 
versing the  declaration,  in  cases  where  the  defen- 
dant means  to  deny  the  whole,  or  the  principal 
part,  of  its  allegations  (n).  This  form  of  plea,  or 
traverse,  is  caUed  the  general  isstiey  in  that  action : 
and  it  appears  to  be  so  called,  because  the  issue 
that  it  tenders,  involving  the  whole  declaration,  or 
the  principal  part  of  it,  is  of  a  more  general  and 
comprehensive  kind,  than  that  usually  tendered  by 
a  common  traverse.  From  the  examples  of  it,  that 
will  be  presently  given,  it  will  be  found,  that  not 
only  in  extent  or  comprehensiveness,  but  in  point 
of  form  also,  it  differs  somewhat  from  a  common 
traverse ;  for  though,  like  that,  it  tenders  issue^  yet, 

(n)  R^.  Plao.  67-  Doct.  and  Stud.  272. 
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in  several  instances,  it  does  not  contradict  in  terms 
qf  the  allegation  traversed,  but  in  a  more  general 
form  of  expression  (o). 

In  the  Writ  qf  right,  and  in  Dower,  there  seems 
to  be  (properly  speaking)  no  general  issue  (jp). 

In  Formedon,  the  general  issue  is  in  the  following 
formula;  and  is  called  the  plea  of  ne  dona  pas,  or 
non  dedit. 

And  the  said  C.  D^  by his  attorney)  comes  and 

defends  his  right,  when,  &c.,  and  says,  that  the  said  E.  F. 
did  not  give  the  said  manor,  with  the  appurtenances,  or  any 
part  thereof,  to  the  said  G.  B,  and  the  neirs  of  his  body  is- 
suing, in  manner  and  form  as  the  said  A.  B.  hath  in  his 
said  count  above  alleged.  And  of  this  the  said  C.  2>.  puts 
himself  upon  the  country  (q). 

In  Quare  impedit,  the  general  issue  is  called  ne 
disturba  pas(r);  and  it  is  in  the  following  form: — 

And  the  swd  Bishop,  C.  2).,  and  E.  F.,  by their 

attorney,  come  and  defend  the  wrong  and  injury,  when,  &c., 
and  say,  that  they  do  not  hinder  the  said  A.  JB.  to  present 
a  fit  person  to  the  said  church,  in  manner  and  form  as  the 
said  A.  B.  hath  in  his  said  declaration  above  all^;ed.  And 
of  this  the  said  Bishop,  C.  D.,  and  E.  F.  put  themselves 
up<m  the  country  {$), 

In  Debt  on  bond,  or  other  specialty,  the  general 
issue  is  called  the  plea  of  non  est  factum;  and  is  as 
follows : — 

(o)  See  the  general  issues  of  nonest  &ctuin>  and  not  guilty,  post. 

174 
(f )  See  Appendix,  hots  (46). 

{q)  10  Went.  182.  (r)  Hob.  162. 

(«)  Vide  Rast  617.    Winch.  Ent.  703. 
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And  Ae  nid  C.  2).,  by hia  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &c^  and  says,  that  the 
said  supposed  writing  obligatory  (or  "  indentwe^^  or  "  ar- 
**  ticle%  of  agreement^  according  to  the  stAject  (fthe  action)^ 
is  not  his  deed.  And  of  this  he  puts  himself  upon  tlie 
country  (/). 

In  Debt  on  simple  contract,  the  general  issue  is 
called  the  plea  of  nil  debet;  and  is  thus : — 

And  the  said  C,  X).,  by his  attorney,  comes  and 

defaids  the  wrong  and  injury,  when,  &c.,  and  says,  that  he 
does  not  owe  the  said  sum  of  money  above  demanded,  or 
any  part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath 
above  complained.  And  of  this  the  said  C  D.  puts  himself 
upon  the  country. 

In  Covenant^  the  general  issue  is  non  est  factum; 
and  its  form  is  similar  to  that  in  Debt  on  specialty. 

In  Detinue,  the  general  issue  is  called  the  plea  of 
non  detinet;  and  is  as  follows : — 

And  the  said  C  2).,  by his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &a,  and  says,  that  he 
does  not  detain  the  said  goods  and  chattels  (or  *^  deeds  and 
•*  writings,**  according  to  the  subject  of  the  action),  in  the 
said  dedaration  specified,  or  any  part  thereof  in  manner 
and  form  as  the  said  A.  B.  hath  aoove  complained.  And 
of  this  the  said  C.  D.  put$  himself  upon  the  country. 

In  Trespass,  the  general  issue  is  called  the  plea 
q£  not  guilty ;  and  is  as  follows: — 

And  the  said  C.  Z).,  by his  attorney,  comes  and 

defends  the  force  and  injury,  when,  &c.,  and  says,  that  he 
is  not  guilty  of  the  said  trespasses  above  laid  to  his  charge, 

(J)  Though  non  est  factum  is^  in  most  cases^  the  general  issue 
in  debt  on  specialty;  yet>  when  the  deed  is  only  inducement  to  the 
action^  that  is^  introductory  to  some  other  matter  on  which  it  is 
mainly  founded,  the  general  issue  is  nt/  dthei;  as  in  the  next 
form. 
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or  any  part  thereof,  in  manner  and  form  as  the  said  A.  A 
hath  above  complained.  And  of  this  the  said  C  D.  puts 
himself  upon  the  country. 

In  Trespass  on  the  case  ( in  the  species  of  asstrnip^ 
sit),  the  general  issue  is  called  the  plea  of  non  as^ 
sumpsit;  and  is  as  follows : — 

And  the  said  C  /).,  by his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &c.,  ana  savs,  that  he 
did  not  undertake  or  promise,  in  manner  and  form  as  the 
said  A.  B.  hath  above  complained.  And  of  this  the  said 
C  Z>.  puts  himself  upon  the  country. 

In  Trespass  on  the  case,  in  general^  the  general 
issue  is  not gviUy;  and  is  thus: — 

And  the  said  C.  2).,  by his  attorney,  comes  and 

defends  the  wron^  and  injury,  when,  &c.,  ana  says,  that  he 
is  not  guil^  of  toe  premises  above  laid  to  his  charge,  in 
manner  ana  form  as  the  said  A»  B.  hath  above  complained. 
And  of  this  the  said  C.  Z>.  puts  himself  upon  the  country. 

In  Replevin,  the  general  issue  is  called  the  plea 
of  non  cepit;  and  is  as  follows: — 

And  the  said  C.  /).,  by his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &c.,  and  says,  that  he 
did  not  take  the  said  cattle  far  " goock  and  chattels"  ac* 
carding  ta  the  subject  at'  the  action)^  in  the  said  declaration 
mentioned,  or  any  of  them,  in  manner  and  form  as  the  said 
A.  B.  hath  above  complained.  And  of  this  the  said  C.  D. 
puts  himself  upon  the  country. 

A  very  important  effect  attends  the  adoption  of 
the  general  issue,  viz.  that  by  tendering  the  issue 
on  the  declaration,  and  thus  closing  the  process  of 
the  pleading,  at  so  early  a  stage,  it  throws  out  of 
use,  wherever  it  occurs,  a  great  many  rules  of 
pleading,  applying  exclusively  to  the  remoter  alle- 
gations.    For  it  is  evident  that,  when  the  issue  is 
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thus  tendered  in  the  plea,  the  whole  doctrine  relat- 
ing to  pleadings  in  confession  and  avoidance,  repli- 
cations, rejoinders,  &c.,  is  superseded.  At  the  same 
time,  the  general  issue  is  of  very  frequent  occur- 
rence in  pleading;  and  it  has,  therefore,  on  the 
whole,  the  eflFect  of  narrowing  very  considerably, 
the  application  of  the  greater  and  more  subtle  part 
of  the  science. 

The  important  character  of  this  plea,  makes  it  ma- 
terial to  explain  distinctly  in  what  cases  it  may  and 
ought  to  be  used ;  and  this  is  the  more  necessary, 
because  an  allowed  relaxation  in  the  modem  prac- 
tice has,  in  some  actions,  given  it  an  application 
more  extensive  than  belongs  to  it  in  principle.  To 
obtain  a  clear  view  of  this  subject,  we  must  exa- 
mine the  language  of  the  different  general  issues, 
in  reference  to  the  declarations  which  they  respect- 
ively traverse. 

Krst,  with  respect  to  the  general  issue  in  Forme- 
don,  we  find  that  this  plea  simply  denies  the  gift  in 
tail  to  have  been  made,  in  manner  and  form  as  al- 
leged. It  will,  therefore,  be  the  proper  plea,  if  the 
tenant  means  to  dispute  the  fact  of  the  gift ;  but 
will  apply  to  no  other  case. 

In  Quare  impedity  the  general  issue  simply  denies 
that  the  defendant  obstructed  the  presentation  ; 
and  is  adapted  to  no  other  ground  of  defence. 

In  Debt  on  specialty,  and  in  Cwenant,  the  gene- 
ral issue,  non  est  factum,  denies  that  the  deed  men- 
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tioned  in  the  declaration,  is  the  deed  of  the  de- 
fendant. Under  this,  the  defendant  at  the  trial 
may  contend,  either  that  he  never  executed  such 
deed  as  alleged,  or  that  its  execution  was  absolutely 
void  in  law ;  as,  for  example,  on  the  ground  that  the 
alleged  obligor  or  covenantor  was  a  married  wo- 
man, or  a  lunatic  (f/);  but,  if  the  defendant's  case 
consist  of  any  thing  but  a  denial  of  the  execution 
of  the  deed,  or  some  fact  impeaching  the  validity 
of  its  execution,  the  plea  will  be  improper  (47). 

If  the  general  issue  in  Debt  on  simple  contract  be 
now  examined,  its  effect  and  application  will  be 
found  to  be  much  more  extensive.  The  declaration 
alleges  that  the  defendant  was  indebted  to  the 
plaintiff,  on  some  consideration,  e.  g.  for  goods  sold 
and  delivered (^).  The  general  issue  alleges  "that 
"  he  does  not  owe  the  sum  of  money/*  &c.  Were 
the  allegation  merely  that  "  the  goods  were  not 
"  sold  and  delivered,**  it  would  of  course  be  appli- 
cable to  no  case  but  that  where  the  defendant 
means  to  deny  the  sale  and  delivery ;  but,  as  the 
allegation  is,  that  he  does  not  owe^  it  is  evident  that 
the  plea  is  adapted  to  any  kind  of  defence  that 
tends  to  deny  an  eaistmg  debt; — and  therefore,  not 
only  to  a  defence  consisting  in  a  denial  of  the  sale 
and  delivery,  but  to  the  defences  of  release^  satis- 

(«)  Ck)m.  Dig.  Pleader,  (2  W.  18). 

(jp)  Matters  whidi  make  the  deed  voidable  only,  and  not  abso- 
lutely void  J — such  as  duress, — ^must  be  specially  pleaded;  and 
cannot  be  given  in  evidence  under  non  est  fectum.  Com.  Dig. 
Pleader,  (2  W.  19).    2  Inst.  482. 

{y)  Vide  suprd,  p.  40. 

N 
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faction^  arbitrament^  and  a  multitude  of  others,  to 
which  a  general  issue  of  a  narrower  kind,  for  ex- 
ample, that  of  nan  estfactum^  would,  in  its  appro- 
priate actions,  be  inapplicable.  In  short,  there  is 
hardly  any  matter  of  defence  to  an  action  of  debt, 
to  which  the  plea  of  nil  debet  may  not  be  applied ; 
because  almost  all  defences  resolve  themselves  into 
a  denial  of  the  debt. 

In  Detinue^  the  declaration  states  that  the  de- 
fendant detains  certain  goods  of  the  plaintiff(;2r) ; 
the  general  issue  aUeges  that  he  '*  does  not  detain 
**  the  said  goods  in  the  said  declaration  specified/' 
&c.  This  will  apply  either  to  a  case  where  the  de- 
fendant means  to  deny  that  he  detains  the  goods 
mentioned,  or  to  a  case  where  he  means  to  deny 
that  the  goods  so  detained  are  the  property  of  the 
plaintiff;  for,  if  they  are  not  the  plaintiflfs  pro- 
perty, then  it  is  true  that  the  defendant  does  not 
detain  the  goods  specified  in  the  declaration ;  the 
only  goods  there  specified,  being  described  as  the 
goods  qfthe  pUuntiff. 

In  Trespass^  the  general  issue,  not  guilty^  evi- 
dently amounts  to  a  denial  of  the  trespasses  alleged, 
and  no  more.  Therefore,  if  in  trespass  for  assault 
and  battery,  the  case  be,  that  the  defendant  has  not 
assaulted  or  beat  the  piaintiflT,  it  will  be  proper  that 
he  should  plead  the  general  issue ;  but,  if  his  case 
be  of  any  other  description,  the  plea  will  be  inap- 
plicable.    So,  in  trespass  quare  clausum  fregit,  or 

(z)  Vide  supr^,  p.  43. 
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for  taking  the  plaintiff's  goods,  if  the  defendant 
did  not,  in  fact,  break  and  enter  the  close  in  ques- 
tion,  or  take  the  goods,  the  general  issue,  *^  not 
*•  guilty,**  ¥nill  be  proper.  It  will  also  be  applicable, 
if  he  did  break  and  enter  the  close,  but  it  was  not 
in  the  possession  qf  the  plaintiff^— ot^  not  lau^Uy  in 
his  possession^  as  against  the  better  title  of  the  dqfend-^ 
ant(a).  So  it  will  be  applicable,  if  he  did  take  the 
goods,  but  they  did  not  belong  to  the  plamt{ffi  For, 
as  the  declaration  alleges  the  trespass  to  have  been 
committed  on  the  close  or  goods  qfthe  plaint\ffy  the 
plea  of  not  guilty  involves  a  denial  that  the  defend- 
ant broke  and  entered  the  close  or  goods  qf  the 
plaintiff;  and  is,  therefore,  a  fit  plea,  if  the  defendant 
means  to  contend  that  the  plaintiff  had  no  posses- 
sion of  the  close,  or  property  in  the  goods,  suffi- 
cient to  entitle  him  to  call  them  his  own.  But,  if 
the  defence  be  of  any  other  kind,  the  general  issue 
will  not  apply. 

So  far,  all  is  consistent  with  the  form  and  princi- 
ple of  these  several  pleas;  but,  with  respect  to  the 
two  general  issues  that  next  follow,  the  case  is 
somewhat  different.  , 

First,  with  respect  to  that  in  Assumpsit.  The  de- 
claration in  this  action  (&)  states,  that  the  defendant, 
upon  a  certain  consideration  therein  set  forth,  made 
a  certain  promise  to  the  plaintiff.  The  general 
issue,  in  this  action,  states  that  the  defendant  **  did 
••  not  promise  and  undertake  in  manner  and  form,** 


(a)  7  T.  R.  354.  (6)  Vide  suprA,  p.  47- 

N  3 
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&c.  This,  at  first  sight,  would  appear  to  put  in 
issue,  merely  the  fact  of  his  having  made  a  promise 
such  as  alleged.  A  much  wider  effect,  however,  be- 
longs in  practice,  to  this  plea;  and  was  originally  al- 
lowed (as  it  would  appear),  in  reference  to  the  fol- 
lowing distinction.  It  has  been  already  stated,  in  a 
former  part  of  the  work(c),  that  the  law  will  always 
iTwpfy  a  promise,  in  consideration  of  an  existing  debt 
or  liability;  and  that  the  action  of  assumpsit  may  be 
consequently  founded  on  a  promise  either  express 
or  implied.  When  the  promise  relied  upon  was  of 
the  latter  kind,  and  the  defendant  pleaded  the  ge- 
neral issue,  the  plaintiff's  mode  of  maintaining  the 
afiSrmative  of  this  issue,  on  the  trial,  was,  of  course, 
by  proving  that  debt  or  liability  on  which  the  im- 
plied promise  would  arise ; — and  in  such  case,  it  was 
evidently  reasonable  that  the  defendant  also,  should, 
under  his  plea  denying  the  promise,  be  at  liberty  to 
show  any  circumstance  by  which  the  debt  or  lia- 
bility was  disproved ;  such,  for  example,  as  perform- 
ance, or  a  release.  Accordingly,  in  actions  on 
implied  assumpsits,  this  efiect  was,  on  the  principle 
here  mentioned,  allowed  to  the  general  issue(rf). 
But  it  was  at  first  allowed,  in  the  case  of  implied 
assumpsits  only ;  and,  where  an  express  promise 
was  proved,  the  defendant,  in  conformity  with  the 
language  and  strict  principle  of  his  plea,  was  per- 
mitted, under  the  general  issue,  only  to  contest  the 
fact  of  the  promise ;  or,  at  most,  to  show  that,  on 
the  ground  of  some  illegality,  it  was  a  promise  void 


(c)  Vide  supra^  p.  16. 

(rf)  1  Mod.  210.    Vin.  Ab.  Evidence,  Z.  a.     1  Chitty,  471- 
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in  law.  This  practice,  however,  was  by  relaxation 
gradually  applied  to  those  on  ejcpress  promises  also; 
and  at  length,  in  all  actions  of  assumpsit,  without 
distinction,  the  defendanf  Nvas,  under  the  general 
issue,  permitted  not  only  to  contend  that  no  pro- 
mise was  made,  or  to  show  facts  impeaching  the 
validity  of  the  promise,  but  to  prove  any  matter  of 
defence  whatever,  which  tends  to  deny  his  debt  or 
liability;  subject,  however,  to  a  few  exceptions,  to 
be  presently  noticed- 

This  is  a  great  deviation  from  principle ;  for  it 
is  to  be  observed,  that  many  of  these  matters  of 
defence  are  such,  as  in  the  case  of  express  promise, 
as  ought  regularly  to  be  pleaded  in  confession  and 
avoidance.  Thus,  if  the  defendant  be  charged  with 
an  express  promise,  and  his  case  be,  that,  after 
making  such  promise,  it  was  released  or  performed^ 
this  plainly  confesses  and  avoids  the  declaration. 
To  allow  the  defendant,  therefore,  to  give  this  in 
evidence  under  the  general  issue,  which  is  a  plea 
by  way  of  traverse^  is  to  lose  sight  of  the  distinc- 
tion between  the  two  kinds  of  pleading.  And 
even  where  the  matters  of  defence  thus  admitted 
in  evidence,  are  not  such  as  would  have  been  plead- 
able by  way  of  confession  and  av<Hdance,  but  are 
in  the  nature  of  a  traverse  of  the  declaration,  yet 
they  are  almost  always  inconsistent  with  the  form 
and  language  of  the  general  issue  in  this  action; 
which,  (as  has  been  seen),  consists  of  a  denial  of 
the  promise  only,  and  purports  to  traverse  no  other 
part  of  the  declaration.  Thus,  in  an  action  which 
has  become,  of  all  others,  the  most  frequent  and 
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general  in  its  application,  the  science  of  pleading 
has  been,  in  a  great  measure,  superseded,  by  an 
innovation  of  practice,  which  enables  the  parties 
to  come  to  issue  upon  the  plea,  (the  second  step  in 
the  series  of  allegations),  in  a  great  variety  of 
cases,  which  would  formerly  have  led  to  much  re- 
moter  or  more  specific  issues.  This  important  in- 
road on  the  ancient  dominion  of  pleading,  has  been 
effected  for  more  than  a  century  past  (e) ;  and  was 
probably  first  encouraged  by  the  judges,  in  conse- 
quence of  a  prevalent  opinion,  that  the  rules  of 
this  science  were  somewhat  more  strict  and  subtle 
than  is  consistent  with  the  objects  of  justice;  and 
that,  as  the  general  issue  tended  to  abbreviate  its 
process,  and  proportionably  to  emancipate  the 
suitors  from  its  restrictions,  it  was  desirable  to  ex- 
tend, as  much  as  possible,  the  use  and  application 
of  that  plea. 

Next  in  order,  is  the  general  issue,  wliich  belongs 
to  the  action  of  Trespass  on  the  case  in  general. 
The  4eclaration  in  this  action,  sets  forth  specifically 
the  circumstances  which  form  the  subject  of  com- 
plaint (/).  The  general  issue,  not  giulfyj  is  a 
mere  traverse,  or  denial  of  the  facts  so  alleged ; 
and  therefore,  on  principle,  should  be  applied  only 
to  cases  in  which  the  defence  rests  on  such  deniaL 


(«)  Vide  12  Mod.  377-,  where  Holt,  C.  J.,  says,  ''  It  is 
"  indulgence  to  give  accord  with  satisfaction  in  evidence,  upon 
'^non  assumpsit  pleaded;  but  that  has  crept  in,  and  now  is 
*'8cttfed." 

(/)  Supri,  pp.  48,  49. 
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But  here  a  relaxation  has  taken  place,  shnilar  to 
that  which  prevails  in  assumpsit;  for,  under  the 
plea  now  in  question,  a  defendant  is  permitted, 
not  only  to  contest  the  truth  of  the  declaration, 
but  (with  certain  exceptions  to  be  presently  no- 
ticed) to  prove  any  matter  of  defence,  that  tends 
to  show  that  the  plaintiff  has  no  right  of  action, 
though  such  matters  be  in  confession  and  avoid- 
ance of  the  declaration ;  as,  for  example,  a  release 
given,  or  satisfaction  made.  This  latitude  was  no 
doubt  originally  allowed,  in  the  same  view  that 
prompted  the  encouragement  of  the  general  issue 
in  assumpsit.  It  is  not,  however,  easy  to  conceive, 
by  what  artifice  of  reasoning  the  relaxation  was,  in 
this  case,  held  to  be  reconcileable  with  the  princi- 
ples of  pleading,  to  which  it  stands  in  apparent 
variance ;  and  perhaps  the  truth  is,  that  the  prac- 
tice in  question,  was  first  appUed  to  the  general 
issue  in  trespass  on  the  case  in  generaly  without 
regard  to  any  principle,  beyond  that  of  a  forced 
analogy  to  the  similar  practice  in  trespass  on  the 
case  in  assumpsit  (g). 

* 

LasUy,  the  general  issue,  noncepit^  in  Replevin^ — 
applies  to  the  case  where  the  defendant  has  not,  in 
fact,  taken  the  cattie,  or  goods,  or  where  he  did 
not  take  them,  or  have  them,  in  the  place  mentioned 
in  the  declaration  (A).  For  it  will  be  observed,  that 
the  declaration  alleges,  that  the  defendant  **  took 

(g)  See,  however.  Lord  Mansfield's  explanation  of  the  reason 
for  allowing  this  practice  in  trespass  on  the  case.  3  Burr.  1353« 
1  Chitty,  486. 

(A)  1  Chitty,  490.   2  Chitty,  50a 
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**  certain  cattle  or  goods  of  the  plaintiff,  in  a  certain 
".  place  called,**  &c.  (i) ;  and  the  general  issue 
states,  that  he  did  not  take  the  said  cattle  or  goods, 
**  in  manner  and  form  as  alleged  ;**  which  involves  a 
denial  both  of  the  taking,  and  of  the  place  in  which 
the  taking  was  alleged  to  have  been — the  place 
being  a  material  point  in  this  action  (Ar). 

Such  is,  in  general,  the  scope  and  effect,  in  each 
of  the  most  usual  actions,  of  the  general  issue.  But 
there  are  still  some  observations  necessary  to  com- 
plete the  reader's  view  of  that  subject.  It  has 
been  seen,  that,  in  trespass  on  the  case,  the  de- 
fendant is  allowed,  under  the  general  issue,  to  give 
in  evidence,  matters  which  do  not  fall  within  the 
strict  principle  of  that  plea;  and,  among  these,  mat- 
ters in  confession  and  avoidance.  But  it  is  to  be 
understood  with  respect  to  matters  of  this  latter 
description,  that  though  allowed^  he  is  in  no  case 
obliged^  to  take  that  course ;  but  may  still  plead,  by 
way  of  confession  and  avoidance,  all  such  matters 
as  properly  fall  within  the  principle  of  such  plead- 
ings ;  that  is,  all  matters  which  confess  what  is 
adversely  alleged,  but  repel  or  obviate  its  legal  ef- 
fect. Thus,  the  defendant  way,  in  assumpsit,  and 
other  actions  of  trespass  on  the  case,  plead  a  re- 
lease, though  it  is  also  competent  to  him  to  rely 

(t)  Supra,  p.  50. 

(Ar)  It  may  occur  that  this  plea  ought^  upon  the  principle  al- 
ready explained  with  respect  to  deimue  and  trespass,  (supra,  p. 
178,  17d),  to  be  also  applicable  to  the  case  where  the  defendant 
denies  the  plaintiff's  property  in  the  goods ;  but  the  law  is  not 
80.     1  Chitty,  159.     1  Vent.  249. 
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upon  it,  in  evidence  under  the  general  issue.  As 
this  course  is  allowable,  so  there  are  reasons  of 
convenience,  which  sometimes  dictate  its  adoption ; 
but  the  general  issue,  where  capable  of  being  ap- 
plied, is  much  the  more  usual  form  of  plea,  and 
that  which,  from  its  generality,  is  commonly  the 
most  advantageous  to  the  defendant.  It  is  also  to 
be  observed,  that,  both  in  assumpsit  and  trespass 
on  the  case  in  general,  there  are  some  matters  in 
confession  and  avoidance,  to  which  the  relaxation 
of  practice  above  explained,  does  not  extend ;  and 
which  cannot  be  shown  in  evidence  under  the  ge- 
neral issue,  but  must  be  pleaded  in  the  regular 
course.  These  excepted  cases,  however,  are  few ; 
and  each  rests  on  grounds  peculiar  to  itself.  Their 
enumeration  will  be  found  in  the  books  of  prac- 
tice (/). 

On  the  subject  of  general  issues,  it  remains  only 
to  remark,  that  other  pleas  are  ordinarily  distin- 
guished from  them,  by  the  appellation  of  special 
pleas  ;  and  when  resort  is  had  to  the  latter  kind, 
the  party  is  said  to  plead  specially ^  in  opposition  to 
pleading  the  general  issue  (m).  So  the  issues  pro- 
duced upon  special  pleas,  as  being  usually  more 
specific  and  particular  than  those  of  not  guilty^ 
nil  debet,  &c.,  are  sometimes  described  in  the 
books  as  special  issues,  by  way  of  distinction  from 

(0  See  1  Chitty,  473.  487-9. 

(fit)  These  tenns^  it  may  be  remarked,  have  given  rise  to  the 
popular  denomination  of  the  whole  science  to  which  this  work 
relates;  which,  though  properly  described  as  that  of  pleading,  is 
generally  known  by  the  name  of  special  pleading. 
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the  others,  which  were  called  general  issues  (n)  / 
the  latter  term  having  been  afterwards  applied, 
not  only  to  the  issues  themselves,  but  to  the  pleas 
which  tendered  and  produced  them. 

There  is  another  species  of  traverse,  which  varies 
from  the  common  form,  which,  though  confined  to 
particular  actions,  and  to  a  particular  stage  of  the 
Of  the  pleading,  is  of  frequent  occurrence.  It  is  the  tra- 
dTI5orii.  verse  de  injurid  sudpropridj  absque  tali  causa;  or 
(as  it  is  more  compendiously  called),  the  traverse  de 
injurid.  It  always  tenders  issue;  but,  on  the  other 
hand,  differs,  like  many  of  the  general  issues,  from 
the  common  form  of  a  traverse,  by  denying  in  ge- 
neral and  summary  terms,  and  not  in  the  words  of 
the  allegation  traversed.  The  following  is  an  ex- 
ample:— 

PLEA 

Of  Son  assault  demesne. 

In  Trespass  for  assault  and  battery. 

And  for  a  farther  plea(o)  in  this  behalf,  as  to  the  said  as- 
saulting, beating,  wounding,  and  ill-treating,  in  the  said  de- 
claration mentioned,  the  said  C.  2).,  by  leave  of  the  Ck>urt 
here,  for  this  purpose,  first  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  says 
that  the  said  A.  B.  ou^ht  not  to  have  or  nudntain  his  afore- 
said action  thereof  agaitist  him,  because  he  says  that  the  said 
A.  B.J  just  before  the  said  time  when,  &c«,  to  wit,  on  the  day 
and  year  aforesaid,  at aforesaid,  in  the  county  afore- 

(n)  Co.  Liu.  126.  a.  Heath's  Maxims,  53.  Com.  Dig.  Pleader, 
(R.  2). 

(o)  In  this  case,  the  defendant  is  supposed  to  plead  more  pleas 
than  one.  The  doctrine  of  pleading  several  pleas ,  will  be  explained 
in  a  subsequent  section. 


SECT.  I.    RULE  I.]  RULES   OF   PLEADING.  187 

said,  with  force  and  arms,  made  an  assault  upon  him,  the 
said  C.  D.J  and  would  then  and  there  have  beaten  and  ill- 
treated  him,  the  said  C.  2).,  if  he  had  not  immediately  de- 
fended himself  against  the  said  A»  B.:  wherefore  the  said  C. 
D.  did  then  and  there  defend  himself  afi»inst  the  said  A.B^ 
as  he  lawfully  mi^ht,  for  the  cause  aforesaid;  and  in  so 
doing  did  necessanly  and  imavoidably  a  little  beat,  wound, 
and  ul  treat  the  said  A.  B*;  doing  no  unnecessary  damage  to 
the  said  A.  B.  on  the  occasion  aforesaid.  And  so  the  said 
C  D.  saith,  that  if  any  hurt  or  damage  then  and  there  hap- 
pened to  the  said  A.  6.j  the  same  was  occasioned  by  the  said 
assault  so  made  by  the  said  A,  B.j  on  him,  the  said  C 
Z>.,  and,  in  the  necessary  defence  of  himself,  the  said  C  2). 
against  die  said  A.  B.;  which  are  the  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  A,  B.  hath  above  complained.  And  this,  the  said  CD. 
is  ready  to  verify.  Wheretore  he  prays  judgment,  if  the  said 
A.  B.  ou^ht  to  have  or  maintain  nis  aforesaid  action  thereof 
agamst  him. 

REPLICATION. 

And  as  to  the  said  plea  by  the  said  defendant  last  above 
pleaded,  in  bar  to  the  said  several  trespasses  in  the  introduc- 
tory part  of  that  plea  menticmed,  the  said  A.  B.  says,  that,  by 
reason  of  any  tning  therein  alleged,  he  ought  not  to  be 
barred  from  having  and  maintaining  his  aforesaid  acdon 
thereof  acainst  the  said  C  2).,  because  he  says  that  the  said 
C  Z>.  at  me  said  time  when,  &c.,  of  his  aam  wrongs  and  wUh^ 
out  the  cause  in  his  said  last  mentioned  plea  alleged^  committed 
the  said  several  trespasses  m  the  introductory  part  of  that 
plea  mentioned,  in  manner  and  form  as  the  said  A»  B.  hath 
above  compUuned;  and  this  he  prays  may  be  inquired  of  by 
the  country  (j>). 

Tliis  species  of  traverse  occurs  in  the  replication, 
in  actions  oi Trespass^  and  Trespass  on  the  case;  but 
is  not  used  in  any  other  stage  of  the  pleading.  In 
these  actions,  it  is,  in  general,  the  proper  form, 
wherever  the  replication  traverses  the  plea  in  bar» 
But  to  this,  there  are  the  following  large  exceptions. 

{p)  2  Chitty,  523.  642. 
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When  the  matter  to  be  traversed,  consists  either  of 
matter  of  title  or  interest j — or  authority  oflww^ — or 
authority  in  Jacty  derived  from  tlie  opposite  party, — 
or  matter  of  record^ — ^in  any  of  these  cases,  the  re- 
plication de  injuria  is  generally  improper  (y);  and 
the  traverse  should  be  in  the  common  form ;  that 
is,  in  the  words  of  the  allegation  traversed. 

There  is  still  another  species  of  traverse,  which 

differs  from  the  common  form,  and  which  wUl  re- 

Of  special  quirc  distinct  notice.     It  is  known  by  the  denomi- 

traverses.  jjg^jj^jj  ^f  g^  special  traverse  (r).    Though  formerly 

in  very  frequent  occurrence,  this  species  has  now 
fallen,  in  great  measure,  into  disuse;  but  the  sub- 
tlety of  its  texture,  its  tendency  to  illustrate  the 
general  spirit  and  character  of  pleading,  and  the 
total  dearth  of  explanation  in  all  the  reports  and 
treatises,  with  respect  to  its  principle,  seem  to  jus- 
tify the  consideration  of  it,  at  greater  length,  and 
in  a  more  elaborate  manner,  than  its  actual  import- 
ance in  practice,  demands.  Of  the  special  traverse, 
the  following  is  an  example: — 

Example  1. 

DECLARATION. 

In  Covenant  for  non-pajrment  of  rent;  by  the  heir  of  a 

lessor,  against  a  lessee. 

•  to  wit,  C.  D.  was  summoned  to  answer  A,  B,j  son 

and  heir  of  E.  £.,  his  late  &ther  deceased,  of  a  plea,  that  he 

(9)  8  Rep.  67.  a.  Doct  PI.  113.  115.  See  the  law  on  this  sub- 
ject^ more  fully  explained^  and  the  exceptions  noticed^  1  Chitty^ 
57a     1  Arch.  238. 

(r)  It  is  also  called  a  formal  traverse;  or,  a  traverse  with  an 
absque  hoc. 
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keep  with  the  said  A.  B,  the  covenant  made  by  the  said  C 
Z>.  with  the  said  E.  B.y  according  to  the  force,  form,  and 
effect  of  a  certain  indenture  in  tnat  behalf  made  between 
them.  And  thereupon,  the  said  A.  A,  by ,  hb  at- 
torney, complains: — For  that,  whereas  the  said  E.  £.,  at  the 
time  of  malcing  the  indenture  hereinafter  mentioned,  was 
seised  in  his  demesne  as  of  fee,  of  and  in  the  premises  here- 
uiafter  mentioned  to  be  demised  to  the  said  C.  D.  And  being 
90  seised,  he,  the  said  E.  j5.,  in  his  life-time,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord at 

,  in  the  county  of ,  by  a  certain  indenture  then 

and  there  made  between  the  said  E.  B.  of  the  one  part,  and 
the  said  C.  D.  of  the  other  part,  (one  part  of  which  said  in- 
denture, sealed  with  the  seal  of  the  said  C.  Z>.,  the  said  A.  B, 
now  brings  here  into  court,  the  date  whereof  is  the  day  and 
year  aforesaid),  for  the  considerations  therein  mentioned, 
did  demise,  lease,  set,  and  to  farm  let,  unto  the  said  C  2)., 
his  executors,  administrators  and  assigns,  a  certain  messuage 
or  dwelling  house,    with   the  appurtenances,    situate  at 

,  to  have  and  to  hold  the  same  unto  the  said  C.  Z)., 

his  executors,  administrators,  and  assigns,  from  the 

day  of then  last  past,  to  the  full  end  and  term  of 

years  thence  next  ensuing,  and  fully  to  be  complete 

and  ended,  yielding  and  paying  therefore  yearly,  and  every 
year,  to  the  said  JS.  J3.,  his  heirs  or  assigns,  the  clear  yearly 

rent  or  sum  of pounds,  payable  quarterly,  at  the  four 

most  usual  feasts,  or  oays  of  payment  of  rent,  in  the  year, 
that  b  to  say,  on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  25th  day  of  De- 
cember, in  each  and  every  year,  in  equal  portions.  And 
the  said  C.  D.  did  thereby,  for  himself,  his  executors,  admi- 
nistrators, and  assigns,  covenant,  promise,  and  agree,  to  and 
with  Hie  said  E.  £.,  his  heirs  and  assigns,  that  he,  die  said 
C.  Z).,  his  executors,  administrators,  or  assigns,  should  and 
would  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  JS. 

B^  his  heirs  or  assigns,  the  said  yearly  rent  or  sum  of 

pounds,  at  the  several  days  and  times  aforesaid;  as  by  the 
said  indenture,  reference  being  thereunto  had,  will  more  fully 
appear.  By  virtue  of  which  said  demise,  the  said  C  D.  af- 
terwards, to  wit,  on  the day  of ,  in  the  year 

,  entered  into  the  said  premises,  and  was  thereof 

possessed  for  the  said  term,  the  reversion  thereof  belonpng 
to  the  said  E.  B.  and  his  heirs.  And  he,  the  said  C.  Z)., 
being  so  possessed,  and  the  smd  E.  B.  being  so  seised  of  the 
said  reversion  in  his  demesne  as  of  fee,  he,  the  said£.  B. 
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afterwards,  to  wit,  on  the day  of ,  in  the  year 

aforesaid,  at aforesaid,  in  the  county  aforesaid,  died 

so  seised  of  the  said  reversion.  After  whose  decease,  the 
said  reversion  descended  to  the  said  A.  J3.,  as  son  and  heir 
of  the  said  JS.  B.;  whereby  the  said  A.  B.  was  seised  of  the 
reversion  of  the  said  demised  premises  in  his  demesne  as  of 
fee.  Andthesaid^Ainfactsays,  that  he,  the  said  ^.£.,  be- 
ing so  seised,  and  the  said  C.  D.  being  so  possessed  as  afore- 
said, afterwards,  and  during  the  said  term,  to  wit,  on  the 

day  of J  in  me.  year  of  our  Lord ,  at 

J  in  the  coun^  of j  a  large  sum  of  money,  to 

wit,  the  stun  of pounds  of  the  rent  aforesaid,  for  di- 
vers, to  wit,  years  of  the  said  term  then  elapsed, 

became  and  was  due,  and  owing,  and  still  is  in  arrear,  and 
unpaid  to  the  said  A.  B^  contrary  to  the  form  and  effect  of 
the  said  covenant  in  that  behalf.  And  so,  the  said  A.  B.  in 
fact  saith,  that  the  said  C.  D.  (although  often  requested) 
hath  not  kept  his  said  covenant  in  that  behalf,  but  hath 
broken  the  same,  and,  to  keep  the  same,  hadi  hitherto 
wholly  reftised,  and  still  refuses;  to  the  damage  of  the  said 

A.  B.  of pounds;  and,  therefore,  he  brings  his  suit, 

&c. 

PLEA. 

And  the  said  C  D^  hj his  attorney,  comes  and 

defends  the  wrong  and  mjurv,  when,  &c.,  and  says,  that 
the  said  A.  B.  ou^t  not  to  nave  or  maintain  his  aforesaid 
action  against  him,  because  he  says  that  the  said  E.  B.  de- 
ceased, at  the  time  of  the  makii^  of  the  said  indenture, 
was  seised  in  his  demesne,  as  of  ^eehold,  for  the  term  of 
his  natural  life,  of  and  in  the  said  demised  premises,  with 
the  appurtenances,  and  continued  so  seisedf  thereof  until 
and  at  the  time  of  his  death ;  and  that,  after  the  making  of 
the  said  indenture,  and  before  the  expiration  of  the  said 

'term,  to  wit,  on  the day  of in  the  year  of 

our  Lord at atoresud,  the  said  JS;  B.  died ; 

whereupon  the  term  created  by  the  said  indenture  wholly 
ceased  and  determined :  Without  this,  thatj  after  the  making 
of  the  said  indenture,  the  reversion  of  the  said  demisea 
premises  belonged  to  the  said  JS.  B,  and  his  heirs,  in  man- 
ner and  form  as  the  said  A.  B.  hath,  in  his  said  declaration, 
alleged.  And  this  dbe  said  C.IXis  ready  to  verify.  Where- 
fore he  prajs  judgment,  if  the  said  A.  jB.  ought  to  have  or 
muntain  his  fubresaid  action  against  him  (s). 

(#)  2  Chitty,  500:  and  see  2  Wils.  143.    Lord  Ray.  1550. 
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The  substance  of  this  plea,  is,  that  the  father 
was  seised  for  life  only,  and  therefore  that  the 
term  determined  at  his  death ;  which  involves  a 
denial  of  the  allegation  in  the  declaration,  that  the 
reversion  belonged  to  the  father  in  fee.  The  de- 
fendant's course  was,  therefore,  to  traverse  the  de- 
claration (/).  But  it  will  be  observed  that  he  does 
not  traverse  it  in  the  common  form.  If  the  common 
traverse  were  adopted  in  this  case,  the  plea  would 

be — ^*  And  the  said  C.  Z).,  by his  attorney, 

comes  and  defends  the  wrong  and  injury,  when, 
&c.,  and  says,  that  the  said  A.  B.  ought  not 
<^  to  have  or  maintain  his  aforesaid  action  against 
'^  him,  because  he  says,  that  after  the  making  of 
^*  the  said  indenture,  the  said  reversion  of  the  said 
^*  demised  premises,  did  not  belong  to  the  said 
^^  E.B.  and  his  heirsj  in  manner  and  form  as  the 
^^  said  A.  B.  hath,  in  his  said  declaration,  alleged* 
"  And  of  this  the  said  C  D.  puts  himself  upon 
**  the  country.'*  But  instead  of  this  simple  de- 
nial, and  tender  of  issue,  the  defendant  adopts  a 
special  traverse.  This  first  sets  forth  the  new  af- 
firmative matter,  that  E.  B.  was  seised  for  life, 
&c. ; — and  then  annexes  to  this,  the  denial  that  the 
reversion  belonged  to  him  and  his  heirs,  by  that 
peculiar  and  barbarous  formula.  Without  this^  that, 
<§r.; — and,  lastly,  does  not  (like  a  common  tra- 
verse) tender  issue,  but  concludes  with  the  words 
"  And  this  the  said  C.  D.  is  ready  to  verify ; 
"  wherefore  he  prays  judgment,"  &c.;  which  is 
called  a  verification  and  prayer  qf  judgment;  and 
———————— — t 

(/)  See  Appendix^  note  (47). 
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is  the  constant  conclusion  of  all  pleadings  in  which 
issue  is  not  tendered.  The  affirmative  part  of  the 
special  traverse,  is  called  its  inducement (ji) ;  the 
negative  part  is  called  the  absque  hoc^ — those 
being  the  Latin  words  formerly  used,  and  from 
which  the  modem  expression,  without  this,  is  trans- 
lated. The  different  parts  and  properties  here  no- 
ticed, are  all  essential  to  a  special  traverse ;  which 
must  always  thus  consist  of  an  inducement,  a  de- 
nial, and  a  verification  (x). 

By  way  of  farther  illustration,  and  as  the  found- 
ation  for  some  subsequent  remarks  on  the  nature 
and  meaning  of  a  special  traverse,  it  will  be  neces- 
sary here  to  add  some  other  examples  of  this  form 
of  pleading. 

Example  2. 

PLEA. 

In  Trespass  quare  clausum  fregit. 

And  for  a  farther  plea,  as  to  the  breaking  and  entering 
the  said  close,  in  which,  &c.,  and  the  treading  down,  tram- 
•pling  upon,  consuming,  and  spoiling,  the  said  grass  and 
herbage,  as  above  supposed  to  have  been  done,  the  said 
C.  D^  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  said  A.  B.  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
because  he  says,  that  before  the  said  time  when,  &c.,  to 

wit,  on  the day  of in  the  year one 

J.  N.^  clerk,  prebendai^  of  the  prebend  of  JV.,  in  the  cathe- 
dral church  of  //.,  was  seised  in  his  demesne,  as  of  fee,  in 

(tt)  Bac.  Ab.  Pleas,  &c.,  (H).  1. 

(x)  The  denial,  however,  may  be  introduced  by  other  forms  of 
expression  besides  absque  hoc.  Et  rum  will  suffice.  1  Saond. 
21.    Lut.  1625. 
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right  of  the  said  prebend,  of  and  in  certain  tenements, 
whereof  the  said  close  in  which,  &c.»  then  and  from  thence- 
forth hitherto,  hath  been  parcel.  And  being  so  seised,  he-^ 
fore  the  said  time  when,  &c.,  to  wit,  on  the  day  and  year 

last  aforesaid,  at aforesaid,  in  the  county  aforesaid, 

by  a  certain  indenture,  sealed  with  the  seal  of  the  said 
^N.  (and  now  shown  to  the  Court  here,  the  date  whereof 
is  the  day  and  year  last  aforesaid),  the  said  /•  N,  demised 
the  said  tenements,  with  the  appurtenances  (among  other 
things),  to  the  said  C  Z>.,  by  the  name  of  all  his  prebend  of 
N.  aforesaid,  &c.,  to  have  and  to  hold  to  the  said  C.  Z>. 

and  his  assigns,  from  the day  of then  next, 

to  the  end  and  term  of  fifty  years  thence  next  following, 
yielding  and  paying  therefore  yearly,  during  the  said  term, 
to  the   said  prebendary  and  his  successors,  the  sum  of 

pounas,  at  the  feasts  of and  by 

equal  portions.  By  virtue  of  which  demise  the  said  C.  Z). 
was  possessed  (among  other  things)  of  the  said  tenements, 
with  the  appurtenances.  And,  being  so  possessed,  one  L  H. 

bishop  of then  being  true  and  undoubted  patron 

and  ordinary  of  the  said  prebend  of  JV.,  afterwards,  to  wit, 

on  the day  of in  the  year at 

by  his  writing,  sealed  with  his  common  seal  (and  now  shown 
to  the  G>urt  here,  the  date  whereof  is  the  day  and  year  last 
aforesaid),  ratified,  approved,  and  confirmed  the  said  estate 
and  interest  of  the  said  C.  2).  in  the  premises.  And  after- 
wards one  /.  jS.,  master  of  arts,  dean  of  the  said  cathedral 
church,  and  the  chapter  of  the  said  church  for  the  time 

being  (^),  to  wit,  on  the ^ —  day  of in  the  year 

at by  their  writing,  sealed  with  their  com- 
mon seal  (and  now  shown  to  the  court  here,  the  date 
whereof  is  the  day  and  year  last  aforesaid),  ratified,  ap- 
proved, and  confirmed  the  said  estate  and  interest  of  tne 
said  C.  D.  in  the  premises.  And  the  said  A.  B.j  claiming 
the  said  tenements,  with  the  appurtenances,  by  colour  of  a 
certain  charter  of  demise  to  him  thereof  mtide,  for  the  term 
of  his  life,  by  the  said  7.  N.j  long  before  the  said  demise  to 
the  said  C  X).,  in  form  aforesaid  made  (whereas  nothing  of 
the  said  tenements,  with  the  appurtenances,  ever  passed  into 
the  possession  of  the  said  A.  B.  by  that  charter),  before 
the  said  time  when,  &c.  entered  into  the  said  tenements, 

(jf)  If  the  Bishop  happen  to  be  patron^  as  well  as  ordinary^  the 
GQfi£nnatioa  of  the  doui  and  chapter,  as  well  as  the  bishop,  is 
necessary.    Co.  Litt.  300.  b. 

o 
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with  the  appurtenances;  upon  whose  possession  whereof  the 
said  C  Z).9  at  the  said  time  when,  &c.,  entered  into  the  said 
tenements,  with  the  appuitenances,  and  broke  and  entered 
the  said  close  in  which,  &c.  and  trod  down,  trampled  upon, 
consumed,  and  spoiled,  the  j^rass  and  herbage  there  grow- 
ing and  being,  as  it  was  lawtul  for  him  to  do,  for  the  cause 
aforesaid ;  which  are  the  same  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  the  said  A*  B. 
hath  above  complained.  And  this  the  said  C  D.  is  ready 
to  verify.  Wherefore  he  prays  judgment  if  the  said  A.  n. 
ought  to  have  or  maintain  his  aK>resaid  action  thereof 
against  him,  &c. 

Replication. 

And  as  to  the  said  plea,  by  the  said  CD.  last  above 
pleaded,  as  to  the  saia  several  trespasses  in  the  introduc- 
tory part  of  that  plea  mentioned,  the  said  A.  B.  says,  that 
by  reason  of  any  tiling  therein  alleged,  he  ought  not  to  be 
barred  from  having  and  maintainmg  his  aforesaid  action 
thereof  against  him;  because,  protesting  that  the  said  /•  N. 
did  not  demise  the  said  tenements,  with  the  appurtenances^ 
to  the  sfdd  C.  D.,  as  the  said  C.  D.  hath  above  allied.  For 
replication,  nevertheless,  in  this  behalf,  the  said  £b.  says, 

that  the  said  CD.,  on  the  said day  of in 

the  year at aforesaid,  in  the  county  afore- 
said, brought  to  the  said  bishop  a  certain  writing  of  demise 
of  the  said  tenements  by  the  said  /.  N.  to  the  said  C.  D., 
and  then  and  there  desired  the  said  bishop  to  confirm  the 
said  writing,  sealed  with  the  seal  of  the  saia  7.  N.;  in  which 
writing  no  number  of  years  was  then  written,  which  the 
said  C.D.  was  to  have  in  the  said  tenements;  which  said 
writingof  demise  the  said  bishop  then  and  there  confirmed; 
and  sealed  the  said  writing  with  his  seal.    And  before  the 

said  time,  when,  &c.,  to  wit,  on  the day  of 

in  the  year at aforessdd,  in  the  county  afore- 
said, the  said  /.  N.  died.  After  whose  death,  and  before 
the  said  time,  when,  &c.,  the  said  bishop,  as  the  true  and 
undoubted  patron  and  ordinary  of  the  said  prebend  so  being 
vacant  by  the  death  of  the  said  /.  N.^  collated  the  same  on 
his  clerk,  the  said  A.  £.,  and  caused  him  to  be  justly  insti- 
tuted and  inducted,  and  put  in  corporal  possession  of  the 
said  prebend.  Whereby  the  said  A.  B.  was  seised  of  the 
said  tenements,  with  the  appurtenances,  in  his  demesne,  as 
of  fee,  in  right  of  his  said  prebend,  until  the  said  C.  D.^  on 
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the day  of  - — ■ in  the  year with  force 

and  arms  broke  and  entered  the  close  of  the  said  A.  A,  at 

aforesaid,  and  trod  down,  trampled  upon,  consumed, 

and  spoiled,  the  grass  and  herbage  therein,  to  the  value  of 

pounds,  as  he  hath  above  complained.     Without 

ihis,  that  the  said  bishop,  by  his  said  writing,  ratified,  ap- 
proved and  confirmed  the  estate  and  interest  of  the  said 
CZ>.  in  the  premises,  in  manner  and  form  as  the  said 
C  D.  hath,  in  his  said  last  mentioned  plea,  all^;ed.  And 
this  the  said  A.  B.is  ready  to  verify.  Wherefore  he  prays 
judgment,  and  his  damages  by  him  sustained,  by  reason  of 
the  said  trespasses,  in  me  introductory  part  of  that  plea 
mentioned,  to  be  adjudged  to  him,  &c.  {z) 

In  both  the  preceding  examples,  it  will  be  ob- 
served, that  the  inducement  contains  new  affirmative 
matter.  But  a  special  traverse  may  also  occur  in 
cases  where  the  denial  is,  in  its  nature,  unconnected 
with  any  new  affirmative  matter  that  can  be  stated 
by  way  of  inducement.  Of  this,  the  following  is 
an  example: — 

Example  S. 

PLEA. 

In  Trespass,  quare  clausum  fregit 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking 
and  entermg  the  said  close,  in  which,  &c.,  and  with  feet  in 
walking,  treading  down,  trampling  upon,  consuming  and 
spoiling  the  said  grass,  as  above  supposed  to  have  been 
done,  the  said  C.  2).,  by  leave  of  the  court  here  for  this  pur- 
pose first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says,  that  the  said 
A.  B*  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him;  because,  he  says,  that  one  W.  JP.,  before 
and  at  the  said  time,  when,  &c.,  was,  and  yet  is,  seised  in 
his  demesne,  as  of  fee,  of  and  in  a  certain  messuage  or  te- 
nement and  lands,  with  the  appurtenances,  situate  and  bei^ 
at in  the  county  aforesaid.     And  that  the  said  W.  i^, 


MB*> 


(t)  See  the  precedent,  PI.  Gen.  609. 
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and  all  those  whose  estate  he  hath,  and  at  the  said  time, 
when,  &€.,  had  of  and  in  the  said  messuage  or  tenement 
and  lands,  Mrith  the  appurtenances,  from  time  whereof 
the  memoir  of  man  is  not  to  the  contrary,  have  had  and 
used,  and .  been  accustomed  to  have  and  use,  and  of  right 
ought  to  have  and  use,  for  himself  and  themselves,  and  his 
and  their  farmers  and  tenants,  occupiers  of  the  said  mes- 
suage or  tenement  and  lands,  with  the  appurtenancesy  for 
the  time  being,  a  certain  way  from  the  said  messuage  or 
tenement  ana  lands,  with  the  appurtenances,  into,  through 
and  over  the  said  close,  in  which,  &c^  unto  a  certain  place 

called ;  and  so  from  thence  back  again  into,  through 

and  over  the  said  dose,  in  which,  &c^  mito  the  said  mes- 
suage or  tenement  and  lands,  with  the  appurtenances;  to  go, 
return,  pass  and  repass  on  foot,  at  all  times  of  the  year,  at 
his  and  their  free  will  and  pleasure,  as  to  the  said  messuage 
or  tenements  and  lands,  with  the  appurtenances,  belonging 
and  appertaining.  Wherefore  the  said  C  2).,  as  the  ser- 
vant of  the  said  fV.  JP.,  and  by  his  command,  at  the  said 
several  times,  when,  &c.,  having  occasion  to  use  that  way, 
broke  and  entered  the  said  close,  in  which,  &c^  and  passed 
and  repassed  on  foot  through  and  over  the  said  way  there, 
using  the  said  way,  for  the  purpose  and  on  the  occasion 
aforesaid,  as  it  was  lawM  for  him  to  do  for  the  cause  afore- 
said. And  in  so  doing,  the  said  C.  D.  necessarily  and  un- 
avoidably, at  the  said  time,  when,  &c.,  with  his  feet  in  walk- 
ing, trod  down,  trampled  upon,  consumed  ahd  spoiled  a 
litUe  of  the  grass  then  growing  and  being  in  the  said  way 
there;  doing  as  litde  damage  as  he  possib^  could  to  the  saia 
A.  B.  on  tnat  occasion,  n^hich  are  the  same  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  said  A.  B.  hatn  above  complained.  And 
this  the  said  C  X).  is  ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  A>  B.  ought  to  liave  or  maintain  his 
aforesaid  action  thereof  against  nim,  &c. 


REPLICATION. 

And  as  to  the  said  plea  by  the  said  CD.  last  above 
pleaded,  as  to  the  several  trespasses  in  die  introductory 
part  of  that  plea  mentioned,  the  said  A.  B.  says,  that  by  rea- 
son of  any  ming  therein  alleged,  he  ought  not  to  be  barred 
from  havmg  and  maintaining  his  aforesaid  action  thereof 
against  him;  because  die  said  A.  B.  says,  that  he  the  said 
C.D.f  of  his  own  wrong,  broke  and  entered  the  said  close, 
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in  which,  &c.,and  with  feet  in  walking,  trod  down,  trampled 
upon,  consumed  and  spoiled  the  grass  there  then  growing 
and  being,  as  the  said  A.  B.  hath  above  complaine(L  With" 
cut  this,  that  the  said  W.  P.,  and  all  those  whose  estate  he 
hath,  and  at  the  said  several  times,  when,  &c.,  had  of  and 
in  the  said  messuage,  or  tenement  and  lands,  with  the  ap- 
purtenances, from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  had  and  used,  and  been  accustomed 
to  have  and  use,  and  of  right  ought  to  have  and  use,  for 
himself  and  themselves,  and  his  and  their  farmers  and  te- 
nants, occupiers  of  the  said  messuage,  or  tenement  and 
lands,  with  the  appurtenances,  for  the  time  being,  a  certain 
way  from  the  saia  messuage,  or  tenement  and  lands,  with 
the  appurtenances,  into,  through  and  over  the  said  close,  in 

which,  flwr.,  unto  a  certain  place  called ,  and  so  from 

thence  back  again,  into,  through,  and  over  the  said  close, 
in  which.  Sec,  unto  the  said  messuage,  or  tenement  and 
lands,  with  the  appurtenances,  to  go,  return,  pass  and  re- 
pass on  foot  at  all  times  of  the  year,  at  his  and  their  free  will 
and  pleasure,  as  to  the  said  messuage,  or  tenement  and  lands, 
with  the  appurtenances,  belonging  and  appertaining,  in 
manner  and  form  as  the  said  C.  L>.  hath  in  his  said  last  men- 
tioned plea  alleged.  And  this  the  said  A.  B.  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  his  damages  by 
him  sustained  by  reason  of  the  said  trespasses,  in  the  mtro- 
ductoiT  part  of  that  plea  mentioned,  to  be  adjudged  to  hiili» 
&c.  (a) 

In  this  last  example,  it  will  be  observed  that 
there  is  no  new  affirmative  matter  contained  in  the 
inducement.  For  it  consists  of  a  mere  repetition 
of  the  trespasses  that  had  been  antecedently  al- 
leged in  the  declaration,  and  an  allegation  that 
they  were  committed  de  injuria  su4  propria,  or  of 
the  defendant's  own  wrong.  In  this  respect,  there-, 
fore,  viz.  in  the  want  of  new  affirmative  matter  in 
the  inducement^  this  last  example  differs  from  the 
two  first  given. 


(a)  See  the  precedents,  9  Went.  233.  238. 
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The  regular  method  of  pleading,  in  answer  to  a 
special  traverse,  is  to  tender  issue  upon  it,  with  a 
repetition  of  the  allegation  traversed.  Accordingly, 
in  the  first  example,  issue  would  be  tendered  in  the 
replication — thus : 

REPLICATION 

To  the  Plea,  p.  190. 

And  as  to  the  said  plea  by  the  said  C.  D.  above  pleaded, 
the  smd  A.  B,  says,  that  by  reason  of  any  thing  therein  al- 
leged, he  ought  not  to  be  barred  from  having  and  main- 
taming  his  aforesaid  action  agunst  the  said  C.  D^  because 
the  said  A.  B.  says,  that  after  the  making  of  the  said  indent- 
ure, the  reversion  of  the  said  demised  premises  belonged 
to  the  said  E.  B.  and  his  heirs,  in  manner  and  form  as  the 
said  A.  B.  hath  in  his  said  declaration  above  alleged.  And 
this  he  prays  may  be  inquired  of  by  the  country. 

And  80  in  the  remaining  examples,  issue  would 
be  tendered  in  the  rejoinder,  by  a  similar  repetition 
of  the  matter  which  the  traverse  denies. 

It  will  be  perceived,  therefore,  that  the  effect  of 
a  special  traverse  is,  to  postpone  the  issue  to  one 
stage  of  the  pleading  later  than  it  would  be  at- 
tained by  a  traverse  in  the  common  form.  For,  if 
the  defendant  had,  in  the  first  example,  traversed 
without  an  inducement,  and  concluded  to  the 
country,  it  would  only  have  remained  for  the  plain- 
tiJBr  to  add  the  similiter— so  that  the  issue  would 
have  been  joined  in  the  replication.  On  the  other 
.  hand,  upon  the  plan  of  special  traverse,  the  issue 
is  not  tendered  till  the  replication;  and  conse- 
quently, the  similiter  still  remains  to  be  added  in 
a  rejoinder  by  the  defendant 
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The  use  and  object  of  a  special  traverse,  is  the 
next  subject  for  consideration.  Though  this  relic 
of  the  subtle  genius  of  the  ancient  pleaders,  has 
now  fallen  (as  above  stated),  into  comparative  dis- 
use, it  is  still  of  occasional  occurrence;  and  it  is 
remarkable,  therefore,  that  no  author  should  have 
hitherto  ofiered  any  explanation  of  the  objects  for 
which  it  was  originally  devised,  and,  in  a  view  to 
which,  it  continues  to  be,  in  some  cases,  adopted  C6). 
The  following  remarks  are  submitted,  as  those  which 
have  occurred  to  the  writer  of  this  work,  on  a  sub- 
ject thus  barren  of  better  authority.  The  general 
design  of  a  special  traverse,  as  distinguished  from 
a  common  one,  is  to  eayplain  or  qtuilify  tlie  demaU 
instead  of  putting  it  in  the  direct  and  absolute 
form;  and  there  were  several  different  views,  in 
reference  to  one  or  other  of  which,  the  ancient 
pleaders  seem  to  have  been  induced  to  adopt  this 
course. 

First  A  simple  or  positive  denial  may,  in  some 
cases,  be  rendered  improper,  by  its  opposition  to 
some  general  rule  of  law.  Thus,  in  the  example 
of  special  traverse  first  above  given,  it  would  be 
improper  to  traverse  in  the  common  form;  viz. 
•«  tiiat  after  the  making  of  the  said  indenture,  the 
^^  reversion  of  the  said  demised  premises,  did  not 
*^  belong  to  the  said  E.  B.  and  his  heirs,"  &c. ; 
because,  by  a  rule  of  law,  a  tenant  is  precluded, 
(or,  in  the  language  of  pleading,  estopped),  from 
alleging  that  his  lessor  had  no  title  in  the  premises^ 


(6)  See  Appendix,  xvotb  (48). 
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demised  (c)  ;  and  a  general  assertion  that  the  re- 
version did  not  belong  to  him  and  his  heirs,  would 
seem  to  fail  within  the  prohibition  of  that  rule. 
But  a  tenant  is  not  by  law  estopped  to  say  that  his 
lessor  had  only  a  particular  estate^  which  has  since 
expired  (rf).  In  a  case,  therefore,  in  which  the  decla- 
ration alleged  a  seisin  in  fee  in  the  lessor,  and  the 
nature  of  the  defence  was,  that  he  had  a  particular 
estate  only  (e.  g.  an  estate  for  life),  since  expired, 
the  pleader  would  resort,  as  in  the  first  example,  to 
a  special  traverse — setting  forth  the  lessor's  limited 
title,  by  way  of  inducement,  and  traversing  his 
seisin  of  the  reversion  in  feei  under  the  absque  hoc. 
He  thus  would  avoid  the  objection  that  might  other- 
wise arise  on  the  ground  of  estoppel. 

Secondly.  A  common  traverse  may  sometimes  be 
inexpedient,  as  involving,  in  the  issue  in  facl^  some 
question  which  it  would  be  desirable  rather  to  de.- 
velope,  and  submit  to  the  judgment  of  the  court, 
as  an  issue  in  larv.  This  may  be  illustrated  by  the 
second  example  of  special  traverse,  above  given; 
In  that  case,  it  would  seem  that  a  lease  not  ex- 
pressing any  certain  term  of  demise,  had  been 
brought  to  the  ordinary  for  his  confirmation  j  that 
he  had  accordingly  confirmed  it  in  that  shape, 
under  his  seal ;  and  that  the  instrument  was  after- 
wards filled  up  as  a  lease  for  fifty  years.  The  party 
relying  upon  this  lease,  states  that  the  demise  was 
to  the  defendant  for  the  term  of  fifty  years — and 
that  the  ordinary  "ratified,  approved,  and  confirmed, 

(c)8T.R.487.  («OIbid. 
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«*  hb  estate  and  interest  in  the  premises**  {e).  If 
the  opposite  party  were  to  traverse  in  the  common 
form — "  that  the  ordinary  did  not  ratify,  approve 
'^  and  confirm  his  estate  and  interest  in  the  pre* 
<*  mises,  &c."  and  so  tender  issue  in  fact,  on  that 
point,^ — ^it  is  plain  that  there  would  be  involved,  in 
such  issue,  the  following  question  of  law;  viz.  whe- 
ther the  confirmation  by  the  ordinary,  of  a  lease 
in  which  the  length  of  the  term,  is  not,  at  the  time, 
expressed,  be  valid?  This  question  would,  there- 
fore, fall  under  the  decision  of  the  jury,  to  whom 
the  issue  in  fact  is  referred ;  subject  to  the  direc- 
tion of  the  judge  presiding  at  nisi  prius,  and  the 
ultimate  revision  of  the  court  in  bank.  Now  it  may, 
for  many  reasons,  be  desirable  that,  without  going 
to  a  trial,  this  question  should  rather  be  brought 
before  the  court,  in  the  first  instance;  and  that,  for 
that  purpose,  an  issue  in  law  should  be  taken. 
The  pleader,  therefore,  in  such  a  case,  would 
state  the  circumstances  of  the  transaction,  in  an  in- 
ducement— substituting  a  special  for  a  common 
traverse.  As  the  whole  facts  thus  appear  on  the 
face  of  the  pleading,  if  his  adversary  means  to  con^ 
tend  that  the  confirmation  was,  under  the  circum- 
stances, valid  in  point  of  law,  he  is  enabled  by  this 
plan  of  special  traverse,  to  raise  the  point  by  de- 
murring to  the  replication;  on  which  demurrer, 
an  issue  in  law  arises  for  the  adjudication  of  the 
court. 


(e)  This  case  would  seem  to  have  arisen  before  the  restraining 
statutes :  since  which,  a  lease  by  ecclesiastical  persons,  even  with 
ooofirmation,  is  good  for  no  longer  period  than  twenty-one  years, 
or  three  lives.     2  Bl.  Com.  320. 
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By  these  reasons,  and  sometimes  by  others  also, 
which  the  reader,  upon  examination  of  different 
examples,  may,  after  these  suggestions,  readily 
discover  for  himself,  the  ancient  pleader  appears 
to  have  been  actuated  in  his  frequent  adoption  of 
an  inducement  of  new  affirmative  matter,  tending 
to  explain  or  qualify  the  denial  {f^.  But  though 
these  reasons  seem  to  shew  the  purpose  of  the  hu 
ducementj  they  do  not  account  for  the  two  other 
distinctive  features  of  the  special  traverse — ^viz.  the 
absqtie  hoc^  and  the  conclusion  with  a  verification. 
For  it  will  naturally  suggest  itself,  that  the  affir- 
mative matter  might,  in  each  of  the  above  cases, 
have  been  pleaded  per  se^  without  the  addition  of 
the  absque  hoc.  So,  whether  the  absque  hoc  were 
added  or  not,  the  pleading  might,  consistently 
with  any  of  the  above  reasons,  have  tendered  issue, 
like  a  common  traverse,  instead  of  concluding  with 
a  verification.  These  latter  forms  were  dictated 
by  other  principles.  The  direct  denial  under  the 
absque  hoc,  was  rendered  necessary  by  this  consi- 
deration— ^that  the  affirmative  matter,  taken  alone, 
would  be  only  an  indirect  (or,  as  it  is  called  in 
pleading,  argumentative)  denial  of  the  precedent 
statement:  and  by  a  rule  which  will  be  considered 
in  its  proper  place  hereafter,  all  argumentative 
pleading  is  prohibited.  In  order,  therefore,  to 
avoid  this  fault  oi  argumentativeness,  the  course 
adopted  was,  to  follow  up  the  explanatory  matter 
of  the  inducement,  with  a  direct  denial  (jg).  Thus, 

(/)  See  Appendix,  notb  (49). 

(g)  3  Reeves'  Hist.  432.  Bac  Ab.  Pleas,  &c  (H.)  1.  Sid.  301. 
Cro.  Eliz.30.    10  Hen.  6.  7.  pL  21. 
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to  allege,  as  in  the  first  example,  that  E.  B.  was 
seised  for  life,  would  be  to  deny  by  implication, 
but  by  implication  onb/^  that  the  reversion  belonged 
to  him  in  fee ;  and  therefore,  to  avoid  argumenta- 
tiveness, a  direct  denial  that  the  reversion  belonged 
to  him  in  fee,  is  added,  under  the  formula  of  abs- 
que hoc  (A).  With  respect  to  the  verification^  this 
conclusion  was  adopted  in  a  special  traverse,  in  a 
view  to  another  rule,  of  which  there  will  also  be 
occasion  to  speak  hereafter — ^viz.  that  wherever  new 
matter  is  introduced  in  a  pleadings  it  is  improper  to 
tender  issue,  and  the  conclusion  must  consequently  be 
with  a  verification.  The  inducement  setting  forth 
new  matter,  makes  a  verification  necessary,  in  con- 
formity with  that  rule* 

The  special  traverse  having,  with  these  views, 
and  in  this  manner,  been  introduced  into  the  sys- 
tem of  pleading,  grew  so  much  into  fashion,  as  to 
be  frequently  adopted  even  in  cases  to  which  the 
original  reasons  of  the  form,  were  inapplicable—- 
that  is,  to  cases  where  the  intended  denial  was,  in 
its  nature,  simple  and  absolute,  and  connected  with 
no  new  matter.  This  will  be  illustrated  by  the 
last  of  the  preceding  examples.  In  this,  the  de- 
fendant having  pleaded  a  right  of  way,  the  object 
of  the  replication  is,  merely  to  deny  that  the  right 
of  way  existed :  and  there  is  no  reason  why  this 
should  not  be  done  in  the  simple  form  of  a  com- 
mon traverse — viz.  "  that  the  said  W.  F.,  and  all 
"  those  whose  estate,  &c.  have  not  had  and  used. 


(Jk)  See  Appendix,  note  (50). 


2M  OF  THE   PRINCIPAL  [CH.  II. 

'<  &c.  a  certain  way»  &c.  in  manner  and  form  as 
"  alleged  ;*'  concluding  to  the  country*  But  the 
fashion  of  traversing  specially,  led  the  ancient 
pleaders,  in  such  a  case  as  this  also,  to  use  the  in- 
ducement, the  absque  hoc,  and  the  verification ; 
and  because  the  uature  of  the  case  afforded  no  al« 
legation  of  new  matter,  as  introductory  to  the  de« 
nial, — ^in  lieu  of  this,  a  kind  of  inducement  was 
adopted,  containing,  in  fact,  no  new  matter,  but  a 
mere  repetition  of  the  originsd  complaint — viz. 
<<  that  the  defendant,  qf  his  (yam  wrongs  broke  and 
**  entered  the  close^  &c.    Without  this,  that,  &c." 

Having  now  explained  the  form,  the  eflfect,  and 
the  use  and  object,  of  a  special  traverse,  it  remains 
to  show  in  what  cases,  this  method  of  pleading  is 
or  ought  to  be  applied  at  the  present  day.  first, 
it  is  to  be  observed,  that  this  form  was  at  no  pe- 
riod applicable  to  every  case  of  denial,  at  the  plea- 
sure of  the  pleader.  There  are  many  cases  of  de- 
nial, to  which  the  plan  of  special  traverse  has  never 
been  applied;  and  which  have  always  been  and  still 
are  the  subjects  of  traverse  in  the  common  form, 
e^tfclusively  (i).  These  it  is  not  easy  to  enumerate 
or  define :  they  are  determined  by  the  course  of 
precedent,  and  in  that  way,  become  known  to  the 
practitioner.  On  the  other  hand,  in  many  cases 
where  the  special  traverse  used  antiently  to  occur, 
it  is  now  no  longer  practised.  This  relates  prin- 
cipally to  that  species  of  it,  which  is  illustrated  by 
the  last  example.     Even  when  the  formula  was 


(»)  Ld.  Ray.  641. 
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most  in  repute,  the  use  of  this  species,  does  not  ap.- 
pear  to  have  been  regarded  as  matter  of  necessity  / 
and  in  cases  which  admit  or  require  no  allegation 
of  new  matter,  we  find  the  special  and  the  common 
traverse  to  have  been  indifferently  used  by  the 
pleaders  of  those  days  (Ar).    But,  in  modem  times, 
the  special  traverse,  without  an  inducement  of  new 
matter,  has  been  considered,  not  only  as  tmneces-^ 
Mry^  but  as  frequently  improper.     As  the  taste  in 
pleading,  gradually  simplified  and  improved,  the 
prolix  and   dilatory  effect  of  a  special  traverse, 
brought  it  into  disfavour  with  the  coiMs;  and  they 
began  not  only  to  enforce  the  doctrine  that  th^s 
common  form  might  allowably  be  substituted  in 
cases  where  there  was  no  inducement  of  new  mat- 
ter, but  often  intimated  their  preference  of  that 
form,  to  the  other  (/).     Afterwards  they  appear  to 
have  gone  farther,  and  to  have  established  in  fa- 
vour of  the  common  plan  of  traverse,  in  cases 
where  there  is  no  allegation  of  new  matter,  the 
following  rule  of  distinction :,  that  where  the  whole 
substance  of  the  last  pleading  is  deniedj  tiie  conclu-- 
sian  must  be  to  the  country  (or,  in  other  words, 
the  traverse  must  be  in  the  common  form) ;  but 
"where  one  of  several  facts  only,  is  the  sulgect  of  cfe- 
nial,  the  conclusion  may  be  either  to  the  country j  or 
with  a  verification^  (that  is,  the  traverse  may  be 
either  common  or  special),  at  the  option  qf  the 
pleader  (m).   Thus,  in  the  last  example,  the  special 

{k)  Rast.  Ent.  623.,  and  see  1  Lord  Ray.,  641. 
(/)  1  Burr.  320. 

(m)  See  1  Saond.  108.  a.  b.  Bac  Ab.  Pleas,  kc,  p.  381.  in 
notia.     2  Doug.  430. 
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traverse  would  apparently  now  be  no  longer  allow- 
able ;  because  the  replication,  denying  the  right  of 
way,  denies  the  whole  substance  of  the  plea.  It  is 
not  easy  to  trace  either  the  original  authority,  or 
even  a  very  satisfactory  reason,  for  this  distinction. 
It  does  not  appear  to  coincide  with  the  practice  at 
a  former  period,  which  certainly  allowed  special 
traverses,  though  without  an  inducement  of  new 
matter,  in  many  cases  where  the  whole  substance 
of  the  pleading,  was  denied ;  and  its  true  origin  is 
perhaps  to  be  referred  very  much  to  the  inclination 
of  the  courts  to  discourage  this  formula.  From 
the  time  that  the  special  traverse  thus  fell  into  dis- 
repute, it  has  been  much  neglected,  even  in  cases 
where  legally  allowable ;  and  it  now  rarely  occurs 
in  any  instance  where  there  is  no  inducement  of 
new  matter,  although  the  denial  relate  to  one  out 
of  several  facts  only.  This  change  of  practice, 
however,  is  very  recent,  having  been  effected 
within  the  memory  of  many  living  practitioners  (n). 
With  respect  to  the  other  kind  of  special  traverse, 
viz.  that  which  is  attended  with  an  inducement  of 
new  matter,  as  illustrated  in  the  two  first  exam- 
ples, the  case  is  very  difierent.  This  was  originally 
devised,  as  has  been  shown,  for  certain  reasons 
of  convenience  or  necessity ;  and  those  reasons 
still  occasionally  operate  the  same  way.  However, 
in  the  general  decline  of  the  method  of  special 
traverse,  there  is  felt  in  practice  a  great  disinclina- 
tion to  adopt  in  any  case  whatever,  without  a  clear 
reason  for  doing  so,  this  discredited  form}  and 

(n)  See  1  Ghitty,  593.,  and  1  Saund.  103.  a. 
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this  more  particularly,  in  a  view  to  the  disadv£in- 
tages  With  which  it  is  attended.  These  disadvan- 
tages consist  not  only  in  prolixity  and  delay,  but 
in  the  additional  inconvenience  that  the  induce- 
ment tends  to  open  the  real  nature  of  the  party's 
case,  by  giving  notice  to  his  adversary,  of  the  pre- 
cise grounds  on  which  the  denial  proceeds;  and 
thus  facilitates  to  the  latter,  the  preparation  of  his 
proofs,  or  otherwise  guides  him  in  his  farther  pro- 
ceedings. For  these  reasons,  the  special  traverse 
is  perhaps  daily  becoming  more  rare ;  and  evea 
though  the  case  be  such  as  would  admit  of  an  in- 
ducement of  new  matter  explanatory  of  the  denial, 
the  usual  course  is  to  omit  any  such  inducement, 
and  to  make  the  denial  in  an  absolute  form,  with 
a  tender  of  issue ; — -thus  substituting  the  common 
for  the  special  formula.  The  latter,  however,  ap- 
pears to  be  still  always  allowable,  when  the  case  is 
such  as  admits  of  an  inducement  of  new  mattef } 
except  in  certain  instances  before  noticed,  to 
which,  by  the  course  of  precedent,  the  common 
form  of  traverse  has  been  always  exclusively  ap« 
plied  (o).  And,  where  allowable,  it  should  still 
be  occasionally  adopted,  in  a  view  to  the  various 
grounds  of  necessity  or  convenience  by  which  it 
was  originally  suggested.  Accordingly,  it  is  ap- 
prehended that,  in  the  two  first  examples,  a  special 
traverse  would  be  as  proper  at  the  present  day,  as 
it  was  at  the  period  when  the  precedents  first  oc- 
curred. 


^'  I 


(o)  Suprd,  p.  204. 
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To  complete  our  view  of  the  nature  of  a  special 
traverse,  it  will  be  necessary  now  to  advert  to  cer- 
tain principles  laid  down  in  the  books,  relative  to 
this  form. 

first,  it  is  a  rule,  that  the  inducement  should  he 
such,  as  in  itself  amounts  to  a  sufficient  answer  in  sub^ 
stance,  to  the  last  pleading  {p).  For  (as  has  been 
shown)  it  is  the  use  and  object  of  the  inducement 
to  give  an  explained  or  qualified  denial ;  that  is, 
to  state  such  circumstances  as  tend  to  show  that 
the  last  pleading  is  not  true;  the  absque  hoc 
being  added,  merely  to  put  that  denial  in  a  positive 
form,  which  had  previously  been  made  in  an  indi- 
rect one.  Now,  an  indirect  denial  amounts  in 
substance,  to  an  answer  ;  and  it  follows,  thereforCf 
that  an  inducement,  if  properly  framed,  must  al- 
ways in  itself  contain,  without  the  aid  of  the  abs- 
que hoc,  an  answer  in  substance,  to  the  last  plead- 
ing. Thus^  in  the  first  example,  the  allegation 
that  J5.  B^  was  seised  for  life,  and  that  that  estate 
is  since  determmed,  is  in  itself,  in  substance,  a 
sufficient  answer,  as  denying  by  implication  that 
the  fee  descended  from  E.  B.  on  the  plaintiff.  That 
sort  of  special  traverse  containing  no  new^matter 
in  the  inducement,  as  in  the  last  example,  is  no 
exception  to  this  rule.  Thus,  to  say,  as  in  that 
example,  that  the  defendant,  of  his  own  wrong, 
broke  the  close,  &c.,  is  of  itself  an  answer ;  for  it 
indirectly  denies  the  right  of  way. 


{p)  Bac  Ab.  (H.)  1.    Com.  Dig.  Pleader,  (O.  20.)  3  Salk. 
353.  Cro.  Car.  336. 
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It  follows  from  the  same  consideration,  as  to  the 
object  and  use  of  a  special  traverse,  that  the  an- 
swer given  by  the  inducement,  can  properly  be  of 
no  other  nature  than  that  of  an  indirect  denial. 
Accordingly,  we  find  it  decided,  in  the  first  place, 
that  it  must  not  consist  of  a  direct  denial.  Thus,  the 
plaintiff,  being  bound  by  recognizance  to  pay  J. 
Bush  300/.  in  six  years,  by  50/.  per  annum,  at  a 
certain,  place,  alleged  that  he  was  ready  every  day, 
at  that  place,  to  have  paid  to  Bush,  one  of  the  said 
instalments  of  50/.,  but  that  Bush  was  not  there  to 
demand  and  receive  it.  To  this  the  defendant 
pleaded,  that  J.  Bush  was  ready  at  the  place  to 
receive  the  50/.,  absque  hoc,  that  the  plaintiff  was 
there  ready  to  have  paid  it ;  on  which  the  plaintiff 
demurred,  on  the  ground  that  the  inducement,  al- 
leging Bush  to  have  been  at  the  place  ready  to 
receive,  contained  a  direct  denial  of  the  plaintiff's 
precedent  allegation  that  Bush  was  720/  there,  and 
should  therefore  have  concluded  to  the  country, 
without  the  absque  hoc  ;  and  judgment  was  given 
accordingly  for  the  plaintiff (5').  Again,  as  the 
answer  given  by  the  inducement,  must  not  be  a 
direct  denial^  so  it  must  not  be  in  the  nature  of  a 
confession  and  avoidance  (r).  Thus,  if  the  defendant 
makes  title  as  assignee  of  a  term  of  years  of  -^., 

{q)  Yelv.  38.  Cro.  Eliz,  755.  S.  C.  and  see  36  Hen.  6.  1.5. 
N.  B.  In  the  report  of  the  above  case  in  Cro  Eliz.,  there  is  some 
inaccuracy  in  the  manner  in  which  the  ground  of  the  decision^  is 
expressed, — ^the  words  non  obtulit  being  apparently  used  by  mis- 
take for  par  at  us  fuit, 

(r)  Com.  Dig.  Pleader  (G.  3).    Lord  Ray.,  23«.  Cro.  El.  650. 
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and  the  plaintiff,  in  answer  to  this,  claims  under  a 
prior  assignment  to  himself  from  A.  of  the  same 
term,  this  is  a  confession  and  avoidance ;  for  it 
admits  the  assignment  to  the  defendant,  but  avoids 
its  effect,  by  showing  the  prior  assignment.  There- 
fore, if  the  plaintiff  pleads  such  assignment  to  him- 
self, by  way  of  inducement,  adding,  under  an  abs- 
que hoc,  a  denial  that  A.  assigned  to  the  defend- 
ant, this  special  traverse  is  bad  {s).  The  plaintiff 
should  have  pleaded  the  assignment  to  himself,  as 
in  confession  and  avoidance,  without  the  traverse. 

Again,  it  is  a  rule  with  respect  to  special  tra- 
verses, that  the  opposite  party  has  no  right  to  tra- 
verse  the  inducement  (/)»  or  (as  the  rule  is  more 
commonly  expressed),  that  there  must  he  no  trcpoerse 
upon  a  traverse  (u).  Thus,  in  the  first  example,  if  the 
replication,  instead  of  taking  issue  on  the  traverse, 
(as  in  page  198),  had  traversed  the  inducement, 
either  in  the  common  or  the  special  form,  denying 
that  jB.  J5.,  at  the  time  of  making  the  indenture, 
was  seised  in  his  demesne  as  of  freehold,  for  the 
term  of  his  natural  life,  &c.,  such  replication  would 
have  been  bad,  as  containing  a  traverse  upon  a 
traverse.  The  reason  of  this  rule  is  clear  and  sa- 
tisfactory. By  the  first  traverse,  a  matter  is  denied 
by  one  of  the  parties,  which  had  been  alleged  by  the 


(#)  Com.  Dig.  Pleader  (G.  3).    Cro.  El.  650. 
(0  3  Salk.  353. 

(w)  Com.  Dig.  Pleader  (G.  17).    Bac.  Ab.  Pleas,  &c.,  (H)  4. 
Vaughan,  62.    Hob.  104. 
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Other,  and  which,  having  once  alleged  it,  the  latter 
is  bound  to  maintain,  instead  of  prolonging  the 
series  of  the  pleading  and  retarding  the  issue,  by 
resorting  to  a  new  traverse.  However,  this  rule  is 
open  to  an  important  exception,  viz.  that  there  majf 
be  a  traverse  upon  a  tracer se^  when  the  first  is  a  had 
(me(x);  or  (in  other  words)  if  the  denial  under  the 
absque  hoc,  of  the  first  traverse,  be  insufficient  in  law, 
it  may  be  passed  by,  and  a  new  traverse  taken  on 
the  inducement.  Thus,  in  an  action  of  prohibition, 
the  plaintiff  declared  that  he  was  elected  and  ad- 
mitted one  of  the  common  council  of  the  city  of 
London ;  but  that  the  defendants  delivered  a  peti- 
tion to  the  court  of  common  council,  complaining 
of  an  undue  election,  and  suggesting  that  they 
themselves  were  chosen ;  whereas  (the  plaintiff  al- 
leged), the  common  council  had  no  jurisdiction  to 
examine  the  validity  of  such  an  election,  but  the 
same  belonged  to  the  court  of  the  mayor  and  alder- 
men. The  defendants  pleaded  that  the  common 
council,  time  out  of  mind,  had  authority  to  determine 
the  election  of  common  councilmen;  and  that  the 
defendants  being  duly  elected,  the  plaintiff  intruded 
himself  into  the  office;  whereupon  the  defendants 
delivered  their  petition  to  the  common  council, 
complaining  of  an  undue  election;  without  this  that 
the  jurisdiction  to  examine  the  validity  of  such 
election,  belonged  to  the  court  of  the  mayor  and 
aldermen.  The  plaintiff  replied  by  traversing  the 
inducement;  that  is,  he  pleaded  that  the  common 

(x)  Com.  Dig.  Pleader  (G.  18,  19).     1H.B1.376.    2  H.  Bl. 
186.    Str.  116. 
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council  had  not  authority  to  determine  the  election 
of  common  councilmen,  concluding  to  the  coun- 
try. To  this  the  defendant  demurred,  and  the 
court  adjudged  that  the  first  traverse  was  bad;  be- 
cause the  question  in  this  prohibition,  was  not 
whether  the  court  of  aldermen  had  jurisdiction, 
but  whether  the  common  council  had;  and  that  the 
first  traverse  being  immaterial,  the  second  was  well 
taken  (^). 

As  the  inducement  cannot,  when  the  denial  un- 
der the  absque  hoc,  is  sufficient  in  law,  be  traversed, 
so,  for  the  same  reasons,  it  cannot  be  answered  by 
a  pleading  in  confession  and  avoidance.  But,  on  the 
other  hand,  if  the  denial  be  insufficient  in  law,  the 
opposite  party  has  then  a  right  to  plead  in  confes- 
sion and  avoidance  of  the  inducement,  as  well  as 
to  traverse  it ;  or  he  may  demur  to  the  whole  tra- 
verse, for  tiie  insufficiency  of  the  denial. 

As  the  inducement  of  a  special  traverse,  when 
the  denial  under  the  absque  hoc,  is  sufficient,  can 
neither  be  traversed  nor  confessed  and  avoided,  it 
follows  that  there  is,  in  that  case,  no  manner  of 
pleading  to  the  inducement.  The  only  way,  there- 
fore, of  answering  a  good  special  traverse,  is  to 
plead  to  the  absque  hoc ;  which  is  done  by  tendering 
issue  on  such  denial,  in  the  form  already  explained 
at  p.  198,  But,  though  there  can  be  no  pleading  to 
an  inducement,  when  the  denial  under  the  absque 

(.y)  Str.  116. 
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hoc  is  sufficient,  yet  the  inducement  may  be  open, 
in  that  case,  to  exception  in  point  of  law.  If  it  be 
faulty  in  any  respect,  as  (for  example)  in  not  con- 
taining  a  sufficient  answer  in  substance,  or  in  giving 
an  answer  by  way  of  direct  denial,  or  by  way  of 
confession  and  avoidance,  the  opposite  party  may 
demur  to  the  whole  traverse,  though  the  absque 
hoc  be  good, — ^for  this  insufficiency  in  the  induce- 
ment (^r). 

The  different  kinds,  or  forms  o/' traverse,  having 
been  now  explained,  it  will  be  proper  next  to  advert 
to  certain  principles  which  belong  to  traverses  in 
general. 


The  first  of  these  that  maybe  mentioned,  is,  that  of  tra- 
it  is  the  nature  of  a  traverse,  to  deny  the  allegation  gelil^Aj" 
in  the  manner  and  farm  in  which  it  is  made  \  and, 
therefore,  to  put  the  opposite  party  to  prove  it  to 
be  true  in  marmer  and  form,  as  well  as  in  general 
effect.  Accordingly,  it  has  been  shown  in  the  first 
chapter  (a),  that  he  is  often  exposed  at  the  trial, 
to  the  danger  of  a  variance,  for  a  slight  deviation 
in  his  evidence,  from  his  allegation.  This  doctrine 
of  variance,  we  now  perceive  to  be  founded  on  the 
strict  quality  of  the  traverse,  here  stated.  It  has 
been  explained,  however,  in  the  same  place,  that 
this  strictness  is  so  far  modified  that  it  is,  in  gene- 
ral, sufficient  to  prove  accurately  the  substance  of 
the  allegation ;  and  that  a  deviation  in  point  of  mere 
form,  or  m  matter  quite  immaterial,  will  be  disre- 


(z)  Com.  Dig.  Pleader  (G.  22).  Comb.  245.       (a)  Supra,  p.  107- 
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garded.  On  this  subject  of  variance^  or  the  degree 
of  strictness  with  which,  in  different  instances,  the 
traverse  puts  the  fact  in  issue,  there  are  a  great 
number  of  adjudged  cases,  involving  much  nicety 
of  distinction ;  but  it  does  not  belong  to  this  work 
to  enter  into  it,  more  fully.  The  general  principle 
is  that  which  is  here  stated,  that  the  traverse  brings 
the  fact  into  question,  according  to  the  manner  and 
form  in  "which  it  is  alleged;  and  that  the  opposite 
party  must  consequently  prove,  that  in  all  substan^ 
tial  points  at  least,  it  is  accvraiely  trUe.  The  exist- 
ence of  this  principle,  is  indicated  by  the  wording  of 
a  traverse;  which,  when  in  the  negative,  generally 
denies  the  last  pleading,  modo  etjbrmd,  "in  man- 
ner and  form  as  alleged/'  This  will  be  found  to 
b^  the  case  in  all  the  preceding  examples,  except 
in  the  general  issue  non  est  factum,  and  the  replica- 
tion  de  injuria, — ^which  are  almost  the  only  negative 
traverses  that  are  not  pleaded  modo  etjbrmd.  These 
words,  however,  though  usual,  are  said  to  be  in  no 
case  strictly  essential,  so  as  to  render  their  omission 
cause  of  demurrer  (6). 

It  is  naturally  a  consequence  of  the  principle  here 
mentioned,  that  great  accuracy  and  precision  in 
adapting  the  allegation  to  the  true  state  of  the  fact, 
are  observed  in  all  well  drawn  pleadings;  the  vigi- 
lance of  the  pleader  being  always  directed  to  these 
quaUties,  in  order  to  prevent  any  risk  of  variance,  or 
failure  of  proof,  at  the  trial,  in  the  event  of  a  tra- 
verse by  the  opposite  party. 

(6)  Com.  Dig.  Pleader  (6. 1).    2  Leo.  5. 
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Again,  with  respect  to  all  traverses,  it  is  laid 
down  as  a  rule,  that  a  traverse  must  not  be  taken  upon 
matter  qflaw(c).     For  a  denial  of  the  law  involved 
in  the  precedent  pleading,  is,  in  other  words,  an  ex- 
ception to  the  sufficiency  of  that  pleading,  in  point 
of  law;  and  is,  therefore,  within  the  scope  and  pro- 
per province  of  a  demurrer ,  and  not  of  a  traverse. 
Thus,  where  to  an  action  of  trespass  for  fishing  in 
the  plaintiff's  fishery,  the  defendant  pleaded  that 
the  locus  in  quo  was  an  arm  of  the  sea,  in  which 
every  subject  of  the  realm,  had  the  liberty  and  pri- 
vilege of  free  fishing;  and  the  plaintiff,  in  his  re- 
plication, traversed  that,  in  the  said  arm  of  the  sea, 
every  subject  of  the  realm,  had  the  liberty  and  pri- 
vilege of  free  fishing,  this  was  held  to  be  a  traverse 
of  a  mere  inference  of  law^  and  therefore  bad  (dy. 
Upon  the  same  principle,  if  a  matter  be  alleged  in 
pleading,  "  by  reason  whereoP'  (virtute  cujus),  a 
certain  legal  inference  is  drawn, — as  that  the  plain- 
tiff "  became  seised,*'  &c.,  or  the  defendant  "  be- 
came liable,**  &c., — ^this  virtute  cttjus  is  not  traversa- 
ble ( e) ;  because,  if  it  be  intended  to  question  the 
facts  from  which  the  seisin  or  liability  is  deduced, 
the  traverse  should  be  applied  to  the  facts,  and  to 
those  only ;  and,  if  the  legal  inference  be  doubted, 
the  course  is  to  demur.     But,  on  the  other  hand^ 
where  an  allegation  is  nuxed  qf  Urw  and  fact^  it 


(c)  1  Saand.  23.    Doct.  PL  351.    Yelv.  200.    11  Rep.  10.  b. 
2H.BL182. 
(<0  2  H.  BL  182. 
(0  Doct.  PL  351.    11  R«p.  10.  b. 
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may  be  traversed  (y^).  For  example,  in  answer  to 
an  allegation,  that  a  man  was  "  taken  out  of  prison, 
**  by  virtue  of  a  certain  writ  of  habeas  corpus,*'  it 
may  be  traversed  that  he  was  "  taken  out  of  prison 
"  by  virtue  of  that  writ**  (g).  So,  where  it  was  al- 
leged in  a  plea,  that,  in  consequence  of  certain  cir- 
cumstances therein  set  forth,  it  belonged  to  the  war- 
dens and  commonalty  of  a  certain  body  corporate,  to 
present  to  a  certain  church,  being  vacant,  in  their 
turn,  being  the  second  turn, — and  this  was  answered 
by  a  special  traverse, — without  tins  that  it  belonged 
to  the  said  wardens  and  commonalty,  to  present  to 
the  said  church,  at  the  second  turn,  when  the  same 
became  vacant,  &c.,  in  manner  and  form  as  alleged, 
— the  courtheldthe  traversegood,  as  not  applyingto 
a  mere  matter  of  law,  "  but  to  a  matter  of  law,  or 
.  "  rather  of  right,  resulting  from  facts**  (A).  So  it 
is  held,  upon  the  same  principle,  that  traverse  may 
be  taken  upon  an  allegation  that  a  certain  person 
obtained  a  certain  church,  by  simony  (i). 

It  is  also  a  rule,  that  a  traverse  must  not  be  taken 
upon  matter  not  alleged  (k).  The  meaning  of  this 
rule,  will  be  suflBciently  explained  by  the  following 
cases.  A  woman  brought  an  action  of  debt  on  a 
deed,  by  which  the  defendant  obliged  himself  to 

{f)  1  Saund.  23,  n.  (5),  and  see  the  instances  cited.  Bac. 
Ab.  Pleas,  &c.,  p.  380,  note  (6),  5th  edition.  1  Lord  Ray.  412. 
3  WUs.  214. 

(g)  1  Lord  Ray.  412.     Treby,  Ch.  J.  cont. 

(A)  3  Wils.  214.  (i)  Ibid.     Rast.  Ent.  532.  a. 

{k)  1  Saund.  312.  d.  n.  (4).  Doct.  PI.  358.  Carth.  99.  1 
Lord  Ray.  63.     1  Salk.  298. 
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pay  her  200/.  on  demand,  if  he  did  not  take  her  to 
wife;  and  alleged  in  her  declaration,  that  though 
she  had  tendered  herself  to  marry  the  defendant, 
he  refused,  and  married  another  woman.  The  de- 
fendant pleaded,  that,  after  making  the  deed,  he 
offered  himself  to  marry  the  plaintiff,  and  she  re- 
fused; absque  hoc,  "  that  he  refused  to  take  her 
**  for  his  wife,  before  she  had  refused  to  take  him 
"  for  her  husband.**  The  Court  was  of  opinion 
that  this  traverse  was  bad ;  because  there  had  been 
no  allegation  in  the  declaration,  "  that  the  de- 
**  fendant  had  refused  before  the  plaintiff  had  re- 
"  fused  ;**  and  therefore  the  traverse  went  to  deny 
what  the  plaintiff  had  not  affirmed  (/).  The  plea 
in  this  case  ought  to  have  been  in  corifessum  and 
avoidance;  stating  merely  the  affirmative  matter,  that 
before  the  plaintiff  offered,  the  defendant  offered ;  and 
that  the  plaintiff  had  refused  him ;  and  omitting  the 
absque  hoc.  Again,  in  an  action  of  debt  on  bond 
against  the  defendant,  as  executria:  of  J.4S.,  she  plead- 
ed in  abatement,  that  J.  S.  died  intestate^  and  that  ad- 
ministration  was  granted  to  her.  On  demurrer,  it 
was  objected,  that  she  should  have  gone  on  to  tra- 
verse, ''  that  she  meddled  as  executrix  before  the 
**  administration  granted  ;'*  because,  if  she  so  med- 
dled, she  was  properly  charged  as  executrix,  not- 
withstanding the  subsequent  grant  of  letters  of  ad- 
ministration. But  the  court  held  the  plea  good  in 
that  respect.  And  Holt,  C.  J.,  said,  "  that  if  the 
**  defendant  had  taken  such  traverse,  it  had  made 
"  her  plea  vitious  ;  for  it  is  enough  for  her  to  show 

> 

(0  Carth.  99. 


218  OF   THE   PRINCIPAL  [CH.  II. 

^^  that  the  plaintiff's  writ  ought  to  abate  ;  which 
**  she  has  done,  in  showing  that  she  is  chargeable 
**  only  by  another  name.  Then,  as  to  the  traverse, 
^*  that  she  did  not  administer  as  executrix  before 
"  the  letters  of  administration  were  granted,  it 
*<  would  be  to  traverse  what  is  not  alleged  in  the 
^^  plaintiff's  declaration  ;  which  would  be  against 
**  a  rule  of  law,  that  a  man  shall  never  traverse 
^^  that  which  the  plaintiff  has  not  alleged  in  his 
<*  declaration"  (m).  There  is,  however,  the  follow- 
ing exception  to  this  rule ;  viz.  that  a  traverse  may 
be  taken  upon  matter  whicfh  though  not  expressbf 
attegedf  is  necessarily  implied  (n).  Thus,  in  re- 
plevin, for  taking  cattle,  the  defendant  made  cog- 
nizance (o)  that  A.  was  seised  of  the  close  in  ques- 
tion, and,  by  his  command,  the  defendant  took  the 
cattle  damage  feasant.  The  plaintiff  pleaded  in  bar, 
that  he  himself  was  seised  of  one  third  part,  and  put 
in  his  cattle,  absque  hoc,  ^<  that  the  said  A*  was  sole 
"  seised.**   On  demurrer,  it  was  objected,  that  this 


(m)  I  Lord  Ray,  63.     I  Salk.  298.,  8.  C. 

(fi)  1  Sannd.  312.  d.  n.  (4.)    2  Salk.  629.  6  Mod.  168.>  S.  C. 

(p)  The  action  of  replevin  differs  from  other  actions,  in  the 
names  of  the  pleadings.  If  the  defendant  pleads  some  matter 
confessing  the  taking,  but  showing  lawful  title  or  excuse,  such 
pleading  is  not  (as  it  would  be  in  other  actions)  called  a  plea  in 
bar,  but  an  avowry,  or  a  cognizance;  the  former  term  applying 
to  the  case  where  the  defendant  sets  up  right  or  title  in  himself; 
the  latter  being  used  when  he  allies  the  right  or  title  to  be  in 
another  person,  by  whose  command  he  acted.  Com.  Dig.  Pleader 
(3  K.  13,  14).  The  answer  to  the  avowry  or  cognizance,  is 
called  plea  in  bar  ;  and  then  follows  replication,  rejoinder,  &c.; 
the  ordinary  name  of  each  pleading,  being  thus  postponed  by  one 
step. 
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traverse  was  taken  in  matter  not  alleged, — ^the  al- 
legation being,  that  A.  was  seised^  not  that  A.  was 
sole  seised.  But  the  court  held,  that  in  the  allega* 
tion  of  seisin,  that  of  sole  seisin  was  necessarily 
implied ;  and  that  whatever  is  necessarily  implied 
is  traversable,  as  much  as  if  it  were  expressed. 
Judgment  for  plaintiff  (j^).  The  court,  however, 
observed,  that,  in  this  case,  the  plaintiff  was  not 
obtiged  to  traverse  the  sole  seisin;  and  that  the 
effect  of  merely  traversing  the  seisin  modo  et  form^, 
as  alleged,  would  have  been  the  same  on  the  trial, 
as  that  of  traversing  the  sok  seisin. 

The  doctrine  of  traverses  being  now  discussed, 
the  next  subject  for  consideration  is, 

2.  The  nature  and  properties  of  pleadings  in  ofpiead- 

.  ,  .  ,  ingsincon- 

confession  and  avotdance.  fession  and 

avoidance. 

First,  with  respect  to  their  division.  0£  pleas 
in  confession  and  avoidance,  some  are  distinguish- 
ed (in  reference  to  their  subject  matter)  as  pleas 
in  justyication  or  excusey  others  as  pleas  in  dis- 
charge {q).  The  pleas  of  the  former  class,  show 
some  justification  or  excuse  of  the  matter  charged 
in  the  declaration ;  those  of  the  latter,  some  dis- 
charge or  release  of  that  matter.  The  effect  of  the 
former,  therefore,  is  to  show  that  the  plaintiff  never 
had  any  right  of  action,  because  the  act  charged 

(p)  a  Salk.  629.    6  Mod.  15a  S.  C. 
Iq)  Com.  Dig.  Pleader  (3  M.  12). 


t* 


220  OF   THE   PRINCIPAL  f  CM.  II. 

was  lawful ;  the  effect  of  the  latter,  to  show  that 
though  he  had  once  a  right  of  action,  it  is  dis- 
charged or  released  by  some  matter  subsequent. 
Of  those  in  justification  or  excuse,  the  plea  of  son 
assault  demesne  (r)  is  an  example ;  of  those  in 
discharge,  a  release  (^).  This  division  applies  to 
pleas  only ;  for  replications  and  other  subsequent 
pleadingSf  in  confession  and  avoidance,  are  not 
subject  to  any  such  classification.        \      * 

As  to  the  form  of  pleadings  in  confession  and 
avoidance,  it  will  be  sufficient  ta  r?fer  the  reader 
to  the  examples  in  the  first  chapta:  (/),  and  to  ob- 
serve, that,  in  common  with  all  pleadings  what- 
ever, which. do  not  tender  issue,  tl^y  always  con* 
elude  with  a  verification  and  prayer  of  judgment  (v). 

With  respect  to  the  quality  of  these  pleadings, 
it  is  a  rule,  that  every  pleading  by  "way  of  con* 
fession  and  avoidance^  must  give  colour (jr).  This 
is  a  rule  which  it  is  very  essential  to  understand 
in  a  view  to  a  correct  apprehension  of  the  na- 
ture of  these  pleadings ;  yet  it  appears  to  have 
been  not  hitherto  adequately  explained  o^:  deve- 
loped in  the  books  of  the  science.  Colour  is  ^  term 

of  the  ancient  rhetoricians  (y);  and  was  adopi|:ed  at 

« 

(r)  See  this  plea,  supr^i,  p.  186. 
(*)  See  this  plea,  supra,  p.  72. 

{t)  Supra,  p.  72.  79.  («)  Vide  supra,  p.  191/ 

\x)  See  R^.  Plac.  304.  3  Salk.  273.  5  Mod.  252.  1  Salk. 
394.    1  Chitty,  498.  ^ 

{y)  See  Appendix,  notb  (51). 
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an  early  period  into  the  language  of  pleading  (z). 
As  a  term  of  pleading,  it  signifies  an  apparent  or 
prima  facie  right ;  and  the  meaning  of  the  rule, 
that  every  pleading  in  confession  and  avoidance, 
must  give  colour,  is,  that  it  must  admit  an  appa- 
rent right  in  the  opposite  party,  and  rely,  there- 
fore, on  some  new  matter  by  which  that  apparent 
right  is  defeated  (a).  .  Thus,  in  the  example  for- 
merly given,  of  a  plea  of  release  to  an  action  for 
breach  of  covenant  (6)>  the  tendency  of  the  plea  is 
to  admit  an  apparent  right  in  the  plaintiff,  viz.  that 
the  defendant  did,  as.  alleged  in  the  declaration, 
execute  the  deed,  and  break  the  covenant  therein 
contained,  and  would  therefore,  prim^  facie,  be 
chargeable  with  damages  on  that  ground;  but 
shows  new  matter,  not  before  disclosed,  by  which 
that  apparent  right  is  done  away;  viz.  that  the 
plaintiff  executed  to  him',  a  release  (c).  Again,  the 
plaintiff,  in  his  replication,  impliedly  admits,  that 
the  defendant  has,  primft  facie,  a  good  defence, 
viz.  that  such  release  was  executed  as  alleged  in 
the  plea ;  and  that  the  defendant,  therefore,  would 
be  apparently  discharged ;  but  relies  on  new  mat- 
ter, by  which  the  effect  of  the  plea  is  avoided,  viz. 
tbat  the  release  was  obtained  by  duress.  The  plea 
in  this  case,  therefore,  gives  colour  to  the  declara- 
tion,— :and  the  replication,  to  the  plea.  But  let  it 
be  supposed  that  the  plaintiff  had  replied,  that  the 


(z)  It  occurs  at  least  as  early  as  the  reign  of  Ed.  III.     See 
Year  books,  38  Ed.  III.  28.     40  Ed.  III.  23. 

(a)  See  Appendix,  note  (52).  (b)  Supra,  p.  72. 

(c)  See  another  illustration,  R^g.  Plac.  304. 
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release  was  executed  by  him,  but  to  another  per- 
son, and  not  to  the  defendant  -.—this  would  be  an 
informal  replication,  as  wanting  colour  ;  because,  if 
the  release  were  not  to  the  defendant,  there  would 
not  exist  even  an  apparent  defence,  requiring  the 
allegation  of  new  matter  to  avoid  it ;  and  the  plea 
might  be  suflBciently  answered  by  a  traverse,  deny- 
ing that  the  deed  stated  in  the  plea,  is  the  deed  of 
the  plaintiff  (rf)-  So,  in  the  following  example,  the 
pleading  is  bad  for  want  of  colour. 

PLEA. 
In  Trespass,  quare  clausum  fregit 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking 
the  said  close,  in  which,  &c.,  and  the  treading  down,  tramp- 
ling upon,  consuming,  and  spoiling,  the  grass  and  herbage, 
as  above  supposed  to  have  been  done,  Uie  said  C  Z>.  and 
E.  F.i  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obttdned,  according  to  the  form  of  tne  statute  in  such 
case  made  and  provided,  say  that  the  said  A.  B.  ought  not 
to  have  or  maintain  his  aforesaid  action  thereof  against 
them,  because  they  say,  that  before  the  said  time  when,  &c. 
one  C.  -D.,  the  father  of  the  said  C.  X).,  the  now  defendant, 
was  seised  in  his  demesne,  as  of  fee,  of  and  in  the  said  close 
in  which,  &c.  And  being  so  seised,  the  said  C  D^  the  fa- 
ther, before  the  said  time  when,  &c,  to  wit,  on  the j- 

day  of in  the  year  of  our  Lord gave  the  said 

dose,  8cc.,  to  one  G.  Z).,  son  and  heir  apparent  to  the  said 
C.  D.  the  father,  to  have  and  to  hold  the  same  to  himself 
the  said  G.  Z).,  and  the  heirs  of  his  body  lawfully  begotten ; 
and  for  de&ult  of  such  issue,  the  remainder  thereof  to  the 
said  C.  D^  the  now  defendant,  younger  son  of  the  said  C.  Z). 

(rf)  See  1  Sid.  460.,  where  a  plea  of  this  kind,  was  held  to  be 
bad.  The  objection,  indeed,  in  that  case,  took  a  somewhat  dif- 
ferent shape,  viz.  that  the  plea  amounted  to  the  general  issne. 
But  this  objection,  as  will  be  explained  in  a  subsequent  port  of 
the  work,  is  in  substance  the  same  with  the  want  ofccUmr, 
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the  father,  and  the  heirs  of  the  body  of  him  the  said  C  D.^ 
the  now  defendant,  lawfully  begotten ;  and  for  default  of 
such  issue,  the  remainder  thereof  to  the  right  heirs  of  the 
said  C.  />.  the  father  for  ever.  By  virtue  of  which  ffift  the 
said  G.  Z>.  was  seised  of  and  in  the  said  close  in  whioi,  &c., 
in  his  demesne,  as  of  fee  tail ;  that  is  to  say,  to  him  and 
the  heirs  of  his  body  lawfully  begotten;  Uie  remainder 
thereof,  for  default  of  such  issue,  to  the  said  C.  D*j  the  now 
defendant,  and  the  heirs  of  his  body  lawfully  b^otten;  the 
remainder  thereof  over,  for  default  of  such  issue,  to  the  right 
heirs  of  the  said  C.  />.  the  father,  for  ever;  until  one  J.  &, 
before  the  said  time  when,  &c.,  entered  into  and  upon  the 
said  close,  in  which,  &c.,  upon  the  possession  of  tne  said 
G.  />.  thereof;  and  him  the  said  G.  D.  unjcu^y  and  with- 
out judgment  disseised;  whereby  die  said  J.  &  was  seised 
of  and  in  the  said  close,  in  which,  &c.,  in  his  demesne,  as 
of  fee,  by  disseisin,  &c.  And  he  being  so  seised  thereof  by 
disseisin,  the  said  G.  D.  made  his  continual  claim  to  the 
said  close,  in  which,  &a,  upon  the  possession  of  the  said  J.  & 
thereof,  sometimes  by  entering  thereon,  and  sometimes  by 
approaching  thereto  as  near  as  he  the  said  G.  D.  dared,  so 
as  to  avoid  bodily  hurt,  during  the  whole  life  of  the  said  J.  S^ 
and  within  a  day  and  year  of  the  death  of  the  said  «7.  & 
Which  said  J,  &,  being  seised  in  form  aforesaid  of  the  said 
dose  in  whidi,  &C.,  beiore  the  said  time  when,  &c,  to  wit, 

on  the day  of ,  in  the  year ,  at 

aforesaid,  in  the  county  aforesaid,  died  so  seised  of  his  said 
estate  therein.  Afier  whose  death,  the  said  close  in  which, 
&C.,  descended  to  one  T.  5.,  as  son  and  heir  of  the  said  J. 
S.  Wherefore  the  said  T.  S^  before  the  said  time  when,  &c., 
entered  into  the  said  close  in  which,  &c,  and  was  seised 
thereof  in  his  demesne  as  of  fee;  upon  whose  possession 
whereof,  the  said  G.  jD.  re-entered  in  and  upon  the  said  close 
in  which,  Sec,  and  was  seised  thereof  in  his  demesne  as  of 
fee  tail,  by  form  of  the  gifl  aforesaid,  as  in  his  former  estate. 
And  being  so  seised  thereof,  the  said  G.  D.  afterwards,  and 

before  the  said  time  when,  &c,  to  wit,  on  the day 

of ,  in  the  year ,  at aforesaid,  in  the 

county  aforesaid,  died  so  seised  of  his  said  estate  thereof, 
without  heir  of  his  body  lawfully  begotten.  After  whose 
death,  and  before  the  said  time  when,  &c,  the  said  C.  D>f 
the  now  defisndant,  Altered  into  and  upon  the  said  dose  in 
which,  &C.,  as  into  his  said  remainder,  and  was  thereof  seised 
in  his  demesne  as  of  fee  tail,  according  to  the  form  of  the 
gifl  aforesaid.    And  being  so  seised  thereof,  the  said  C.  2)., 
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the  now  defendant,  before  the  said  time  when,  &c.,  to  wit, 

on  the day  of ,  in  the  year ,  at 

aforesaid,  in  the  county  aforesaid,  demised  the  said  close  in 
which,  &c.,  to  E.  JP.,  the  other  of  the  said  defendants,  to 
have  and  to  hold  the  same  to  him  and  his  assigns,  from  the 
Feast  of  the  Annunciation  of  the  Blessed  Virgm  Mary  then 
last  past,  until  the  end  and  term  of  21  years  thence  next 
following,  and  fully  to  be  complete  and  ended.  By  virtue  of 
which  demise,  the  said  E.  JP.,  -before  the  said  time  when, 
&c.,  entered  into  the  said  close  in  which,  &c.,  and  was 
thereof  possessed  ♦ .  Wherefore,  the  said  E.  i^,  in  his  own 
right,  and  the  said  C  Z).,  the  now  defendant,  as  the  servant 
or  the  said  E.  i^.,  and  by  his  command,  aflerwards,  to  wit,  at 
the  said  time,  when,  &c.,  broke  and  entered  the  said  close  in 
which,  &C.,  and  trod  down,  trampled  upon,  consumed,  and 
spoiled  the  grass  and  herbage  there  growing,  and  being,  as 
it  was  lawful  for  them  to  do  for  the  cause  aforesaid;  which 
are  the  same  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  A.  B.  hath  above  com- 
plained. And  this,  the  said  defendants,  are  ready  to  verify. 
Wherefore  tbey  pray  judgment,  if  the  said  A.  6.  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  them, 
&c. 

This  plea  (as  already  observed)  is  informal,  as 
wanling  colour  (e).  The  declaration  charges  the 
defendants  with  breaking  and  entering  the  plaiTi- 
tiff^s  close;  to  which,  the  answer  (in  substance) 
is,  that  at  the  time  of  the  alleged  trespass,  one  of 
the  defendants  was  seised  in  tail  of  the  said  close, 
and  the  other  defendant,  in  possession  of  it,  as  his 
lessee  for  years.  But,  if  this  be  so,  it  follows  that 
the  plaintiff  has  not  even  a  colourable  right  to  main- 
tain  the  action,  as  for  trespass  to  his  close;  for  he 
had  not  even  the  possession;  and,  if  he  had,  a  mere 
possession,  without  some  show  of  title,  is  insufficient 
in  law,  to  give  such  colourable  right  against  the 


{c)  Sec  Cro.  Jac.  229. 


SECT.  I.    RULE  I.]  RULES  OF  PLEADING^  325 

true  owner.  In  such  case,  the  usual  and  regular 
course  would  be,  not  to  plead  in  confession  and 
avoidance,  but  to  adopt  the  general  issueytiot guiltj/, 
which  (as  we  have  seen)  (y),  puts  the  plaintiff's 
lawful  possession  of  the  close,  in  issue,  as  well  as 
the  mere  fact  of  the  trespass. 

The  kind  of  colour  to  which  these  observations 
relate,  being  a  latent  quality  naturally  inherent  in 
the  structure  of  all  regular  pleadings  in  confession 
and  avoidance,  has  been  called  implied' colour ;  to 
distinguish  it  from  another  kind,  which  is,  in  some 
instances,  formally  inserted  in  the  pleading,  and  is, 
therefore,  known  by  the  name  ofeapress  colour  (^). 
It  is  the  latter  kind,  to  which  the  technical  term 
most  usually  applies ;  and  to  this,  the  books  refer, 
when  colour  is  mentioned  per  se, — ^without  the  dis- 
tinction between  express  and  implied.  Colour,  in 
this  sense,  is  defined  to  be  '^  a  feigned  matter,  plead- 
ed by  the  defendant  in  an  action  of  trespass,  from 
which  the  plaintiff  seems  to  have  a  good  cause  of 
action,  whereas  he  has,  in  truth,  only  an  appear- 
**  ance  or  colour  of  cause'*  (A).  This  is  one  of  the 
most  curious  subtleties  that  belong  to  the  science 
of  pleading;  and,  though  now  rather  of  rare  oc- 
currence, yet,  as  it  is  stUl  sometimes  practised,  and 
is,  besides,  illustrative  of  the  important  doctrine  of 
implied  colour,  deserves  attention.  Its  nature  and 
use  may  be  thus  explained.  The  necessity  of  an 
implied  colour,  has  evidently  the  effect  of  obliging 

(/)  Vide  suprd,  p.  179. 

fe)3  8«lk.273.    Reg.  Plac  304.    Holt's  Inst.  662. 

(A)  Bac  Ab.  Trespass,  (I.)  4. 
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the  pleader  to  traverse,  in  many  instances  in  which 
his  case,  when  fully  stated,  does  not  turn  on  a  mere 
denial  of  fact,  but  involves  some  consideration  of 
law.  In  the  example  first  above  given,  of  want 
of  colour (i),  this  would  not  be  so;  for,  if  the 
deed  of  release  were  executed  not  to  the  defendant, 
but  to  a  different  person,  this  of  course  amounts  to 
no  more  than  a  mere  denial  that  the  deed  as  alleged 
in  the  plea,  is  the  deed  of  the  plaintiff;  and  no  ques- 
tion of  law  can  be  said  to  arise  under  this  traverse. 
But,  in  the  second  example  (A:),  let  it  be  supposed 
that  the  plaintiff  was  in  wrongful  possession  of  the 
close,  without  any  farther  appearance  of  title  than 
the  possession  itself,  at  the  time  of  the  trespass  al- 
leged, and  that  the  defendants  entered  upon  him 
in  assertion  of  their  title ;  but,  being  unable  to  set 
forth  this  title,  in  the  pleading,  in  consequence  of 
the  objection  that  would  arise  from  want  of  colour, 
(the  plaintiff's  mere  wrongful  possession  being  in- 
sufficient to  prevent  that  objection),  are  driven  to 
plead  the  general  issue,  not  guilty.  By  this  plea, 
an  issue  is  produced,  whether  the  defendants  are 
guilty  or  not,  of  the  trespasses ;  but,  upon  the  trial 
of  the  issue,  it  will  be  found  that  the  question 
turns  entirely  upon  construction  of  law.  The  de- 
fendants say  they  are  not  guilty  of  the  trespasses, 
because  they  are  not  guilty  of  breaking  the  close  qf 
the  plaintiffs  as  alleged  in  the  declaration ;  and  that 
they  are  not  guilty  of  breaking  the  close  of  the 
plaintiff  because  they  had  themselves  the  property 
in  that  close ;  and  their  title  is  this ; — ^that  the  father 


(i)  Supra,  p.  221.  (Jc)  Supra,  p.  222. 
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of  one  of  the  defendants,  being  seised  of  the  close 
in  fee,  gave  it  in  tail  to  his  eldest  son,  remainder  in 
tail  to  one  of  the  defendants ;  that  the  eldest  son 
was  disseised,  but  made  continual  claim  until  the 
death  of  the  disseisor ;  after  whose  death,  the  de- 
scent being  cast  upon  his  heir,  the  disseisee  entered 
upon  the  heir,  and  afterwards  died ;  when  the  re- 
mainder took  effect  in  the  said  defendant,  who  de- 
mised to  the  other  defendant.  Now,  this  title  in- 
volves a  legal  question ;  viz.  whether  contintuil  claim 
will  not  preserve  the  right  of  entry  in  the  disseisee, 
notwithstanding  a  descent  cast  on  the  heir  of  the 
disseisor  (/).  The  issue,  however,  is  merely  not 
guilty  f  and  this  is  triable  by  jury;  and  the  effect, 
therefore,  would  be,  that  a  jury  would  have  to  de- 
cide this  question  of  law,  subject  to  the  direction 
upon  it,  which  they  would  receive  from  the  judge 
at  nisi  prius.  But,  let  it  be  supposed  that  the  de- 
fendants, in  a  view  to  the  more  satisfactory  decision 
of  this  question,  wish  to  bring  it  under  the  consi- 
deration of  the  court  in  bank,  rather  than  have  it 
referred  to  a  jury.  If  they  have  any  means  of  set- 
ting forth  their  title  specially  in  their  plea,  the 
object  will  be  attained;  for  then  the  plaintiff,  if 
disposed  to  question  the  sufficiency  of  the  title,  may 
demur  to  the  plea,  and  thus  refer  the  legal  question 
to  the  decision  of  the  judges.  But  such  plea  (as 
we  have  seen),  if  pleaded  simply,  according  to  the 
state  of  fact,  would  be  informal,  for  want  of  colour; 
and  hence  arises  a  difficulty.  The  pleaders  of  former 


(0  As  to  the  law  on  this  point,  see  Co.  Litt  250, 1.    2  BK 
Com.  316.    3  Ibid.,  175. 
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days,  contrived  to  overcome  this  difficulty  in  the  fol- 
lowing singular  manner.     In  such  a  case  as  that 
supposed,    the  plea  wanting  implied  colour,  they 
gave,  in  lieu  of  it,  an  express  one,  by  inserting  a 
fictitious  allegation  of  some  colourable,  but  insuffi- 
cient, title  in  the  plaintiff;  which  they,  at  tlie  same 
time,  avoided,  by  tiie  preferable  title  of  the  defend- 
ants.    Thus  they  would  set  forth  the  title  as  in 
the  example,  p.  222.,  down  to  the  mark  4e,  and 
would  then  proceed  to  insert  the  following  fictitious 
averment :  "  And  the  said  A.  B.j  claiming  the  said 
"  close,  &c.,  by  colour  of  a  certain  charter  of  de- 
**  mise  to  him  thereof  made  for  the  term  of  his  life 
by  the  said  C.  D.,  the  father,  long  before  the  said 
gift  by  the  said  C.  D.,  the  father,  to  the  said  G. 
D.,  in  form  aforesaid,  made,  (whereas  nothing  of 
*'  or  in  the  said  close  in  which,  &c.,  ever  passed 
into  the  possession  of  the  said  A.  B.,  by  virtue  of 
that  charter),  before  the  said  time  when,  &c.,  en- 
**  tered  into  and  upon  the  said  close  in  which,  &c. 
**  And  thereupon,  the  said  E.  Jl,  in  his  own  right, 
^'  and  the  said  C.  jD.,  the  now  defendant,  as  the  ser- 
**  vant  of  the  said  E.  2^.,  and  by  his  conunand,  after- 
**  wards,  to  wit,  at  the  said  time  when,  &c.,  entered 
into  and  upon  the  said  close  in  which,  &c.,  in 
and  upon  the  said  A.  B.*s  possession  thereof, 
'^  and   trod    down,    trampled   upon,    consumed, 
"  and  spoiled,  &c.,"  (to  the  end  of  the  plea)(m). 
This  was  called  giving  colour;  and  it  was  held  to 

(m)  This  plea,  with  the  colour  here  given,  is  copied  from  Brown's 
Entries,  p.  343.  Another  example  will  be  found,  supr^,  p.  103. 
See  also  2  Edw.  IV.  8,  for  an  example  of  colour,  and  an  illus- 
trative case  upon  the  subject. 
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cure,  or  prevent,  the  objection  which  would  other- 
wise arise  from  the  want  of  implied  colour ;  and  the 
plea,  with  this  insertion,  was  considered  as  sufficient- 
ly formal.  For,  when  pleaded  in  that  form,  it  con- 
fesses some  apparent  title  in  the  plaintiff;  viz.  a 
charter  of  demise  for  the  term  of  his  life ;  by  virtue 
of  which  he  entered,  and  was  possessed.  The 
plea  admits,  therefore,  that  the  close  was,  in  some 
sense,  the  close  qf  the  plaintiffs  but,  at  the  same 
time,  it  avoids  this  colourable  title,  by  showing  that 
of  the  defendants,  and  alleging  that  the  plaintiff's 
title,  under  the  charter  of  demise,  was  defective  in 
point  of  law,  and  that  nothing  passed  under  that 
charter  («). 

It  is  to  be  understood,  that  when  colour  was  thus 
given,  the  plaintiff  was  not  allowed,  in  his  replica- 
tion, to  traverse  the  fictitious  matter  suggested  by 
way  of  colour  (o);  for  its  only  object  being  to  pre- 
vent a  difficulty  ofjorm^  such  traverse  would  be 
wholly  foreign  to  the  merits  of  the  cause,  and  would 
only  serve  to  frustrate  the  fiction,  which  the  law, 
in  such  case,  allows.  The  plaintiff  would,  there- 
fore, pass  over  the  colour  without  notice,  and  would 
either  traverse  the  title  of  the  defendants,  if  he 
meant  to  contest  its  truth  in  point  of  fact,  or  de- 
mur to  it,  if  he  meant  to  except  to  its  sufficiency 
in  point  of  law;  and  thus  the  defendants  would  ob- 


(n)  The  defect  in  the  title>  given  by  this  colonr^  is^  that  the 
charter,  though  a  charter  of  demise,^  Ufe,  is  not  pleaded  as  a 
feoffment,  and  does  not  appear  to  have  been  accompanied  by 
Uvery  of  seisin.    See  Doct.  PI.  73.     10  Rep.  89.  b. 

(o)  1  Chitty,  601. 
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tain  their  object,  of  bringing  any  legal  question 
raised  upon  their  title,  under  consideration  of  the 
court,  and  withdrawing  it  from  the  jury. 

Such  is  still  the  course  of  proceeding,  and  the 
state  of  the  law  on  this  subject,  in  the  few  cases  in 
which  express  colour  is  now  given;  and  the  parti- 
cular example  above  adduced,  is  one  that  might 
occur  in  the  practice  of  the  present  day(p). 

The  practice  of  giving  express  colour,  obtained 
in  the  mixed  actions  called  an  assise,  and  the  writ 
of  entry,  in  nature  of  an  assise, — and  the  personal 
action  of  trespass  (q).  The  two  former  kinds  of 
proceeding  being  now  obsolete,  it  occurs,  at  pre- 
sent, in  the  action  of  trespass  only ;  nor  is  it,  even 
in  trespass,  often  found  to  be  expedient.  As  to 
these  actions,  so  the  practice  of  giving  express  co- 
lour seems  to  be  confined  to  pleas,  and  not  to  ex- 
tend to  replications,  or  other  subsequent  plead- 
ings (r).  It  is  also  to  be  understood,  with  respect 
to  giving  express  colour,  that  though,  originally, 
various  suggestions  of  apparent  right,  might  be 
adopted,  according  to  the  fancy  of  the  pleader  (5), 
and  though  the  same  latitude  is,  perhaps,  still  al- 
lowable, yet,  in  practice,  it  is  unusual  to  resort  to 
any,  except  certain  known  fictions,  which  long 
usage  has  applied  to  the  particular  case.  Thus,  in 
trespass  to  land,  the  colour  universally  given  is 

(/>)  See  Appendix^  note  (53). 

Iq)  3  Reeves,  438.     Doct  and  Stud.  p.  27I« 

(r)  1  Chitty,  601.;  and  see  1  East,  212.    3  Reeves,  441. 

(s)  3  Reeves,  441. 
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that  of  a  defective  charter  qf  demise;  as  in  the  above 
example. 

There  are  some  rules,  with  respect  to  express 
colour,  immediately  resulting  from  the  nature  of 
the  fiction,  and  the  object  for  which  it  is  adopted. 
Thus,  it  is  laid  down,  that  it  must  consist  qf  such 
matter  as^  if  it  were  ejffectiudj  would  maintain  the 
nature  qf  the  action (f).  For  example:  in  an  ac- 
tion of  assise,  where  the  demandant  complains  of  a 
disseisin  of  his  Jreehold^  the  tenant  should  not,  by 
way  of  giving  colour,  suggest  a  demise  to  the  de- 
mandant for  years,  because  this  would  not  give  him 
even  a  colourable  ground  to  maintain  an  assise  (u). 
On  the  other  hand,  it  is  to  be  observed,  that  the 
right  suggested  must  be  colourable  only;  and  that 
it  must  not  amount  to  a  real  or  actual  right.  For 
if  it  does,  then  the  plaintiff  would,  of  course,  upon 
the  defendant's  own  showing,  be  entitled  to  reco- 
ver ;  and  the  plea  would  be  an  insufficient  answer. 
For  example :  in  trespass  for  taking  away  one  hun- 
dred loads  of  wood,  if  the  defendant  pleads  that 
/.  S.  was  possessed  of  them  ut  de  bonis  propriis, 
and  the  plaintiff,  claiming  them  by  colour  of  a  deed 
9f  S\f^^  ^  ^  ^^^  ^•^*  (fl^rwards  made,  took 
them,  and  then  the  defendant  re-took  them, — the 
plea  is  bad;  for,  if  the  plaintiff  took  possession 
of  the  goods,  under  a  deed  of  gift  from  the  lawful 
owner,  he  has  a  good  title  to  tbem,  and  ought  to 
recover  (.r).     So,  in  the  example  of  colour  before 


(0  Bac  Ab.  Pleas,  &c  (I.)  a  Com.  Dig.  Pleader,  (3  M.  41.) 
(n)  Keilw.  103.  (x)  Cro.  Jac.  122. 
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given,  it  would  be  bad  pleading,  if,  instead  of  al- 
leging that  the  plaintiff  claimed  by  colour  of  a  cer- 
tain charter  of  demise^  for  the  term  of  his  life,  &c., 
it  were  alleged  that  he  claimed  by  colour  of  a  cer- 
tain feoffment^  for  the  term  of  his  life ; — ^for  in  the 
vf  ox  A  feoffment  J  the  law  intends,  not  only  the  char- 
ter of  demise,  but  the  livery  of  seisin  also;  and 
the  title  allowed  to  the  plaintiff,  would,  therefore, 
not  be  defective,  or  colourable,  but  valid  (y). 
There  are  other  rules  relative  to  express  colour; 
but  as  they  seem,  on  examination,  to  be  either  re- 
solvable into  the  same  principles  that  have  been 
already  considered,  or,  where  this  is  not  the  case, 
to  be  obscure  and  unimportant,  they  need  not  be 
here  discussed. 

The  pleadings  by  way  of  traversef  and  those  by 
way  of  confession  and  avoidance,  having  been  now 
separately  considered,  there  are  yet  to  be  noticed. 

Of  plead-       ^*  '^®  nature  and  properties  of  pleadings  in 
^end      g^^'^^^ — ^without  reference  to  their   quality,  as 
being  by  way  of  traverse,  or  confession  and  avoid- 
ance. 

First,  it  is  a  rule,  that  every  pleading  must  be  an 
answer  to  the  whole  of  what  is  adversely  alleged  (z). 

Therefore,  in  an  action  of  trespass  for  breaking 
a  dose,  and  cutting  down  300  trees,  if  the  defend- 

(^)  Doct  PL  73. 

(z)  Com.  Dig.  Pleader,  (E.  1.)  (F.  4.)    1  Saond.  2a  n.  (3). 
4  Rq>.  62.  a. 
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ant  pleads,  as  to  cutting  down  all  but  200  trees, 
some  matter  of  justification  or  title,  and  as  to  the 
200  trees,  says  nothing, — ^the  plaintiff  is  entitled  to 
sign  judgment,  as  by  nil  dicit,  against  him,  in  re- 
spect of  the  200  trees,  and  to  demur,  or  reply,  to 
the  plea,  as  to  the  remainder  of  the  trespasses.  On 
the  other  hand,  if  he  demurs,  or  replies,  to  the  plea, 
without  signing  judgment  for  the  part  not  an- 
swered, the  whole  action  is  said  to  be  (Usconti- 
nued(a).  For  the  plea, — if  taken  by  the  plain- 
tiff as  an  answer  to  the  whole  action,  it  being,  in 
fact,  a  partial  answer  only, — ^is,  in  contemplation  of 
law,  a  mere  nullity ;  and  there  is,  consequently, 
an  interruption,  or  chasm,  in  the  pleading,  which 
is  called,  in  technical  phrase,  a  discontmucmce. 
And  such  discontinuance  will  amount  to  error  on 
the  record  (b).  It  is  to  be  observed,  however,  that 
as  to  the  plaintiff's  course  of  proceeding,  there  is 
a  distinction  between  a  case  like  this,  where  the 
defendant  does  not  profess  to  answer  the  whole, — 
and  a  case,  where,  by  the  commencement  of  his 
plea,  he  professes  to  do  so,  but,  in  fact,  gives  a  de- 
fective and  partial  answer,  applying  to  part  only. 
The  latter  case  amounts  merely  to  insufficient 
pleading;  and  the  plaintiff's  course,  therefore,  is, 
not  to  sign  judgment  for  the  part  defectively  an- 
swered, but  to  demur  to  the  whole  plea  (c).     It  is 

(a)  Com.  Dig.  Pleader,  (E.  1.)  (F.  4.)  1  Saond.  38.  n.  (3). 
4  Rq>.  62.  a. 

(b)  Cro.  Jac  353.  Such  error  is  cured,  howerer,  after  verdict, 
by  the  Statute  of  Jeofiedls,  32  H. 8.  c  30.;  and  after  judgment 
hj  nil  dicit,  confession,  or  non  sum  informatus,  by  4  Ann.  c.  16. 

(c)  1  Sannd.  3a  n.  (3). 
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also  to  be  observed,  that  where  the  part  of  the 
pleading,  to  which  no  answer  is  given,  is  immate- 
rial, or  such  as  requires  no  separate  or  specific  an- 
swer,— ^for  example,  if  it  be  mere  matter  of  aggra^ 
vation^ — ^the  rule  does  not,  in  that  case,  apply  (d). 

Again,  it  is  a  rule,  that  every  pleading  is  taken 
to  con/ess  such  traversable  matters  alleged  on  the 
other  side  J  as  it  does  not  trojverse  (e).  Thus,  in  the 
example  given  in  the  first  chapter  (^ ),  of  an  action 
on  an  indenture  of  covenant,  the  plea  of  release, 
as  it  does  not  traverse  the  indenture,  is  taken  to 
admit  its  execution ;  and  the  replication  of  duress, 
on  the  same  principle,  is  an  admission  of  the  exe- 
cution of  the  release.  So,  the  plea  traversing  the 
want  of  repair  (g*),  is  an  admission  of  the  indenture 
of  demise.  The  effect  of  such  admission,  is  ex- 
tremely strong; — ^for,  first,  it  concludes  the  party, 
even  though  the  jury  should  improperly  go  out  of 
the  issue,  and  find  the  contrary  of  what  is  thus 
confessed  on  the  record  Qi) ;  and,  in  the  next  place, 
it  is  to  be  remarked,  that  the  confession  operates, 
not  only  to  prevent  the  fact  from  being  afterwai*ds 
brought  into  question  in  the  same  suit,  but  is 
equally  conclusive  as  to  the  truth  of  that  fact,  in 
any  subseqt^ent  action  between  the  same  parties. 
The  rule,  however,  (it  will  be  observed),  extends 
only  to  such  matters  as  are  traversable.    For  mat- 

(d)  1  Saund.  28.  n.  (3). 

(e)  Com.  Dig.  Pleader  (G.  2.).    Bac.  Ab.  Pleas,  &c  p.  322. 386. 
5th  edit.  Str.  297-    1  Salk.  91.    11  Mod.  336.    Port.  356.  S.  C. 

(/)  Supr^,  pp.  72.  79.  (g)  Supri,  p.  71. 

(A)  Bac.  Ab.  Pleas,  &c.,  p.  322.,  5th  edit.     2  Mod.  5. 
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ters  of  law  (i),  or  any  other  matters,  which  are  not 
fit  subjects  of  traverse,  are  not  taken  to  be  admit- 
ted, by  pleading  over  (Ar), 

It  is  this  rule,  which  has  given  rise  to  the  prac- 
tice of  protestation  in  pleading  (/).  When  the 
pleader  passes  over,  without  traverse,  any  travers- 
able fact  alleged,  and,  at  the  same  time,  wishes  to 
preserve  the  power  of  denying  it,  in  another  action, 
he  makes,  collaterally  or  incidentally  to  his  main 
pleading,  a  declaration,  importing  that  this  fact  is 
untrue;  and  this  is  called  sl  protestation;  and  it 
has  the  effect  of  enabling  the  party  ta  dispute,  in 
another  action,  the  fact  so  passed  over(;w).  Its 
form  is  as  follows: — 

PLEA. 

In  Assumpsit,  for  goods  sold  and  delivered. 

And  the  said  C.  Z).,  by his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  &c.,  and  says,  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him  the  said  C,  Z).,  because,  he  says,  that  after  the 
making  of  the  said  promises  and  undertaking,  and  before 

the  commencement  of  this  suit,  to  wit,  on  the day 

of in  the  year at  aforesaid,  in  the 

county  aforesaid,  he  the  said  C.  Z).  ^ve  and  delivered  to 
the  said  A.  B.  a  certain  pipe  of  wine,  m  full  satisfaction  and 
discharge  of  the  said  promises  and  undertakings,  and  of  all 
the  sums  of  money  in  the  said  declaration  mentioned; 
which  said  pipe  of  wine,  so  given  in  full  satisfaction  and 
discharge,  as  aforesaid,  the  said  A.  B.  then  and  there  ac- 

(i)  Vide  supra^  215. 

(Ar)  10  Ed.  4.  12.     See  Appendix,  note  (54). 
(/)  Bac  Ab.  Pleas,  &c.  p.  386.  note  (a.)  5th  edit, 
(m)  Com.  Dig.  Pleader  (N.).    Co.  Litt.  124.  b.    2  Saund. 
103.  a.  n.  (1). 
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cepted,  in  fiiU  satisfaction  and  discharge  of  the  said  pro- 
mises and  undertakings,  and  o(  all  the  sums  of  money  in 
the  said  declaration  mentioned.  And  this  the  said  C.  JD.  is 
ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said 
A.  B.  ought  to  have  or  maintain  nis  aforesaid  action  against 
him. 

REPLICATION. 

And  the  said  A.  B.  says,  that  by  reason  of  any  thin^  in 
the  said  plea  alleged,  he  ought  not  to  be  barred  from  havmg 
and  maintaining  nis  aforesaid  action  against  the  said  C.D.j 
because,  protesting^  that  the  said  C.  D.  did  not  give  or  de^ 
liver  to  him^  the  said  A.  B.,  the  said  pipe  qfwine^  as  the  said 
C.  D.  hath  abooe^  in  pleadings  alleged^ — for  replication,  ne- 
vertheless, in  this  behalf,  me  said  A.  B.  says,  that  he  the 
said  A.  B.  did  not  accept  the  said  pipe  of  wine,  in  full  satis- 
faction and  discharge  of  the  said  promises  and  undertak- 
ings, and  of  all  the  sums  of  money  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the  said  C.  D.  hath  above 
alleged.  And  this  the  said  A.  B.  prays  may  be  enquired  of 
by  the  country  (n). 

In  the  case  supposed  by  the  above  example,  the 
delivery  of  the  pipe  of  wine,  and  its  acceptance^  are 
two  different  allegations;  and  in  traversing  the 
latter,  it  may  be  thought  advisable  not  to  admit 
the  former ;  because  the  delivery,  if  it  were  not 
accepted  in  satisfaction,  might  possibly  become 
the  subject  of  dispute,  in  some  other  action,  be- 
tween the  same  parties.  In  order,  therefore,  not 
to  be  concluded,  by  the  implied  admission  of  its 
delivery,  which  woidd  otherwise  arise  by  passing  it 
over  without  traverse,  the  pleader  takes  the  deli^ 
very  by  protestation,  while  he  traverses  the  accept^ 
once. 


(n)  3  Went.  135.    2  Chitty,  603. 
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Such  being  the  only  object  and  effect  of  the  pro- 
testation, it  will  be  understood  that  it  is  wholly 
without  avail,  in  the  action  in  which  it  occurs;  and, 
that  under  the  rule  already  laid  down,  every  tra- 
versable fact,  not  traversed,  is,  notwithstanding  the 
protestation,  to  be  taken  as  admitted,  m  the  existing 
suit. 

It  is  also  given  as  a  rule,  that  if,  upon  the  tra- 
verse, the  issue  is  found  against  the  party  protest- 
ing, the  protestation  does  not  avail;  and  that  it  is 
of  no  use,  except  in  the  event  of  the  issue  being 
determined  in  his  Jiwor; — ^with  this  exception, 
however,  that  if  the  matter  taken  by  protestation 
be  such  as  the  pleader  could  not  have  taken  issue 
upon,  the  protestation,  in  that  case,  shall  avail, 
even  though  the  issue  taken  were  decided  against 
him(o). 

A  protestation  ought  not  to  be  repugnant  to  the 
pleading  which  it  accompanies  (jp) ;  nor  ought  it  to 
be  taken  on  such  matter  as  the  pleading  itself  tra- 
verses  (q).  The  rules,  however,  with  respect  to 
HieJinTn  of  a  protestation,  become  the  less  mate- 
rial, because  it  has  been  decided,  that  neither  a  su- 
perfluous, nor  repugnant,  protestation,  is  sufficient 
ground  for  demurrer  (r);  the  protestation  itself 
having  in  view,  another  suit  only,  and  its  faults  of 

(o)  2  Saund.  103.  a.  n.  (1). ;  q.  v.,  for  farther  explanation  on 
this  subject. 

(jp)  Com.  Dig.  Pleader,  (N.)    2  Sannd.  ubi  supr^ 

\q)  Com.  Dig.  Pleader,  (N.) 

(r)  Com.  Dig.  and  Saund.  ubi  suprfk. 
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form  being,  therefore,  immaterial  in  the  present 
action. 

It  has  been  already  observed,  that  the  necessity 
of  the  protestation,  arises  from  the  rule,  "  that 
"  every  traversable  fact,  not  traversed,  is  con- 
"  fessed."  But  it  has  been  seen,  that  an  answer 
in  fact,  is  no  admission  of  the  sufficiency,  in  point 
of  law^  of  the  matter  answered  (js).  It  follows, 
therefore,  that  it  is  not  necessary,  in  passing  over 
an  insufficient  pleading,  without  demurrer,  and 
answering  in  point  of  fact, — to  make  any  protesta- 
tion of  the  insufficiency,  in  law,  of  such  pleading: 
for,  even  without  the  protestation,  no  implied  ad- 
mission of  its  sufficiency,  arises.  In  practice,  how- 
ever, it  is  not  unusual,  in  such  case,  to  make  a  pro- 
testation of  insufficiency  in  law;  the  form  having, 
apparently,  been  adopted  by  analogy  to  the  proper 
kind  of  protestation — viz.  that  against  the  truth  of 
s,Jact. 

Such  are  the  doctrines  involved  in  the  general 
rule,  that  the  party  must  either  demur ^  or  plead  by 
^^^  of  traverse  J  or  by  way  of  confession  and  avoids 
ance.    It  remains,  however,  to  notice 

Exccp.  Certain  Exceptions  to  which  that  branch  o£  the 

tioDs  to  the  ,  -* 

rule  under  rule  is  subjcct,   which  relates   to  pleading;  and 
Hon.      '  which  requires  a  party  to  plead  either  by  way  of 
traverse^  or  by  way  of  cori/ession  and  avoidance. 


(s)  Vide  supr^>  p.  164. 


SECT.  I.    RULE  I.]        RULES   OF   PLEADING.  239 

First ;  there  is  an  exception  in  the  case  of  dilO' 
tort/  pleas.  A  plea  of  this  kind,  opposes  a  matter 
of  form  to  the  declaration ;  but  (as  will  appear  on 
examination  of  the  examples  in  the  first  chapter), 
does  not  tend  either  to  deny,  or  to  confess,  its  alle- 
gations. In  all  other  divisions  of  pleading,  how- 
ever, including  not  only  pleas  in  bar^  but  all  repli- 
cations and  subsequent  pleadings^  whether  following 
on  pleas  in  bar,  or  on  dilatory  pleas,  the  rule  in 
question  obtains. 

There  is  another  exception,  in  the  case  of  plead- 
ings in  estoppel. 

A  man  is  sometimes  precluded,  in  law,  from  al- 
leging or  denying  a  fact,  in  consequence  of  his  own 
previous  act,  allegation,  or  denial,  of  a  contrary 
tenor  ; — ^and  this  preclusion  is  called  an  estoppel(f). 
An  estoppel  may  arise,  either  from  matter  of  re- 
cord^ — ^from  the  deed  of  the  party,— or,  from  matter 
in  pais;  that  is,  matter  oifact.  Thus,  any  confession 
or  admission  made  in  pleading,  in  a  court  of  re- 
cord, whether  it  be  express,  or  implied  from  plead- 
ing over  without  a  traverse,  will  for  ever  preclude 
the  party  from  afterwards  contesting  the  same  fact, 
in  any  subsequent  suit  with  his  adversary  (w).  This, 
is  an  estoppel  by  matter  of  record.  As  an  instance 
of  an  estoppel  by  deed^  may  be  mentioned  the  case 
of  a  bond  reciting  a  certain  fact.     The  party  exe- 


(/)  **  An  estoppel  is^  when  a  man  is  concluded  by  his  own  act, 
"  or  acceptance,  to  say  the  truth."    Co.  Litt.  352.  a. 
(«)  Com.  Dig.  Estoppel,  (A,  1.) 
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cuting  that  bond,  will  be  precluded  from  after- 
wards denying,  in  any  action  brought  upon  that 
instrument,  the  fact  so  recited  (a:).  An  example 
of  an  estoppel  by  matter  in  pais,  occurs  when  one 
man  has  accepted  rent  of  another.  He  will  be  es- 
topped from  afterwards  denying,  in  any  action  with 
that  person,  that  he  was,  at  the  time  of  such  ac- 
ceptance, his  tenant  (^). 

This  doctrine  of  law,  gives  rise  to  a  kind  of 
pleading  that  is  neither  by  way  of  traverse,  nor  con- 
fession and  avoidance ;  viz.  a  pleading,  that,  waiv- 
ing any  question  on  the  fact,  relies  merely  on  the 
estoppel;  and  after  stating  the  previous  act,  alle- 
gation, or  denial,  of  the  opposite  party,  prays  judg- 
ment, if  he  shuU  be  received  or  admitted  to  aver 
contrary  to  what  he  before  did  or  said.  This  is 
called  a  pleading  h/  way  qf  €Stoppel^-~BXkd  its  form 
is  as  follows: — 

PLEA 

Of  Misnomer. 
In  abatement  of  the  Bill. 

And  C  D.,  against  whom  the  said  A,  B.  hath  exhibited 
his  bill,  by  the  name  of  E.  Z).,  in  his  own  person  comes,  and 
says,  that  he  was  baptized  by  the  name  of  C,  to  wit,  at 

aforesaid ;  ana  by  the  Christian  name  of  C,  hath 

always,  since  his  baptism,  hitherto,  been  called  and  known. 
(z)  Without  this,  thai  the  said  C.  D.  now  is,  or,  at  the  time 


(jr)  5  Barn,  and  Aid.  682. 

(y)  Com.  Dig.  Estoppel  (A.  3.).    Co.  Litt.  352.  a. 

(2)  It  is  a  mle^  with  respect  to  pleas  in  abatement,  (to  be  here- 
after explained  in  its  proper  place),  that  they  must  give  the  piatH" 
tiff  a  better  writ,  or  bUl;  that  is,  aflbrd  him  the  means  of  correct- 
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of  exhibiting  the  said  bill,  was,  or  ever  before  had  been^ 
called  or  known  by  the  Christian  nameof  £.,  as  by  the  said 
bill  is  supposed.  And  this  the  said  Cl  D.  is  ready  to 
verify.  Wherefore  he  prays  judgment  of  the  said  bill, 
and  that  tlie  same  may  be  quashed. 

REPLICATION. 

And  the  said  A.  B.  saith,  that  the  said  person,  agauist 
whom  he  hath  exhibited  his  said  bill,  by  the  name  of  E.  />., 
ouf^ht  not  to  be  admitted  or  received  to  plead  the  plea  by  him 
above  pleaded,  for  quashing  the  bill  of  him  the  said  jI,  B.^ 
because  he  saith,  that  the  said  person  against  whom  he  the 
said  A,  B.  hath  exhibited  his  said  bill,  by  the  name  of  i5.  Z)., 

heretofore,  to  wit,  in  the  term  of last  past,  came 

into  this  court  here,  and  put  in  bail,  at  the  suit  of  the  said 
A.  B,y  in  the  plea  aforesaid,  by  the  name  o(E.  Z).;  as  by  the 
record  thereof  remaining  in  the  said  Court  of  our  said  Lord 
the  King,  before  the  Kmg  himself,  at  Westminster  afore- 
said, more  fully  appears.  And  this  he  the  said  A.  B.  is 
ready  to  verify  by  that  record.  Wherefore  he  prays  Judg- 
ment, if  the  said  person,  against  whom  he  hath  exhibited 
his  said  bill,  by  the  name  ot  E.  Z).,  ought  to  be  admitted  or 
received  to  his  said  plea  for  quashing  the  said  bill,  contrary 
to  his  own  acknowledgment,  and  the  said  record;  and  that 
he  may  answer  over  to  the  said  bill  {a). 

Another  exception  to  that  branch  of  the  gene- 
ral rule,  which  requires  the  pleader  either  to  tra- 
verse, or  confess  and  avoid,  arises  in  the  case  of 
what  is  called  a  new  assignment. 

It  has  been  seen,  that  the  declarations  are  con-^ 

in^  the  mistake  of  form,  to  which  the  plea  refers.  Accordingly, 
this  plea  of  misnomer,  in  denpng  that  the  defendant  is  called  by 
the  name  of  E.,  states  his  true  name,  C. ;  and  the  in8ertio9  of 
this  matter,  by  way  of  introduction  to  the  denial,  occasions  the 
necessity  of  using  a  special  traverse.  Here,  therefore,  is  another 
case,  in  addition  to  those  formerly  noticed,  in  which  it  becomes 
proper  to  resort  to  that  formula.  Vide  supr^  p.  199 — ^202. 
(a)  2  Chitty,  416. 590. 

R 
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ceived  in  very  general  terms ;  a  quality  which 
they  derive  from  their  adherence  to  the  tenor  of 
those  simple  and  abstract  formulae, — ^the  original 
writs.  The  effect  of  this  is,  that,  in  some  cases, 
the  defendant  is  not  sufficiently  guided,  by  the  de- 
claration, to  the  real  cause  of  complaint ;  and  is, 
therefore,  led  to  apply  his  answer  to  a  different 
matter  from  that  which  the  plaintiff  has  in  view. 
For  example :  it  may  happen,  that  the  plaintiff  has 
been  twice  assaulted  by  the  defendant;  and  one  of 
these  assaults  may  have  been  justifiable,  being 
committed  in  self-defence, — while  the  other  may 
have  been  committed  without  legal  excuse.  Sup- 
posing  the  plaintiff  to  bring  his  action  for  the  latter^ 
it  will  be  found,  by  referring  to  the  example  for- 
merly given  (J),  of  declaration  for  assault  and  bat- 
tery, that  the  statement  is  so  general,  as  not  to 
indicate  to  which  of  the  two  assaults  the  plaintiff 
means  to  refer  (c).  The  defendant  may,  there- 
fore,  suppose,  or  affect  to  suppose,  that  the  jftrst 
is  the  assault  intended ;  and  will  plead  son  as- 
sault demesne,  as  in  the  example,  supra  p.  186. 
This  plea  the  plaintiff  cannot  safely  ^averse;  be- 
cause, as  an  assault  was  in  fact  committed  by  the 
defendant,  under  the  circumstances  of  excuse  here 
alleged,  the  defendant  would  have  a  right,  under 
the  issue  joined  upon  such  traverse,  to  prove  those 
circumstances,  and  to  presume  that  such  assault, 

(6)  Supr^  p.  43. 

(c)  As  for  the  dai^  and  place,  alleged  in  the  declaration^  it  will 
be  shewn  hereafter^  that  they  are  not  considered  as  material  to  be 
proved,  in  such  a  case,  and  are  consequently  alleged  without  much 
r^ard  to  the  true  state  of  fad* 
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and  no  other,  is  the  cause  of  action.  And  it  is  evi- 
dently reasonable  that  he  should  have  this  right; 
for,  if  the  plaintiff  were,  at  the  trial  of  the  issue,  to 
be  allowed  to  set  up  a  different  assault,  the  defend- 
ant might  suffer,  by  a  mistake  into  which  he  had 
been  led  by  the  generality  of  the  plaintiff's  declara- 
tion. The  plaintiff,  therefore,  in  the  case  supposed, 
not  being  able  safely  to  traverse,  and  having  no 
ground  either  for  demurrer,  or  for  pleading  in  con- 
fession and  avoidance,  has  no  course,  but,  by  a  new 
pleading,  to  correct  the  mistake  occasioned  by  the 
generality  of  the  declaration  $  and  to  declare  that  he 
brought  his  action,  not  for  thej^r^/,  but  for  the  se- 
cond  assault ;  and  this  is  called  a  new  assignment. 
Its  form,  in  the  example  here  chosen,  would  be  as 
follows: — 

REPLICATION 

To  the  Plea  of  Son  assault  demesne  in  p.  186. 
By  way  of  new  assignment 

And  as  to  the  said  plea  of  the  said  C  Z).,  by  him  secondly 
above  pleaded,  as  to  the  said  several  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  and  therein  attempted  to 
be  justimd,  the  said  A.  B.  says  that,  bv  reason  of  any  thing 
in  that  plea  alleged,  he  ought  not  to  be  barred  from  hav- 
infir  ana  maintaining  his  aforesmd  action  thereof  a^nst  the 
said  C  Z>.,  because  he  says  that  he  brought  his  said  action, 
not  for  the  trespasses  in  the  said  second  plea  acknowledged 
to  have  been  done,  but  for  that  the  said  C*  D.  heretofore,  to 

wit,  on  the day  of ,  in  the  year  of  our  Lord 

— )  with  force  and  arms,  at aforesaid,  in  the 

county  aforesaid,  upon  another  and  different  occasion,  and 
for  another  and  different  purpose  than  in  the  said  second 
plea  mentioned,  made  another  and  difierent  assault  upon  the 
said  A.  B.  than  the  assault  in  the  said  second  plea  mention^ 
ed,  and  then  and  there  beat,  wounded,  and  ill-treated  him  in 
manner  and  form  as  the  said  A.  B.  hath  above  thereof  com- 
plained; which  said  trespasses  above  newly  assigned,  are 
other  and  difierent  trespasses  than  the  said  trespasses  in  the 

R  2 
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said  second  plea  acknowledged  to  have  been  done.  And 
this,  the  said  A.  J3.,  is  ready  to  verify.  Wherefore  inasmuch 
as  the  said  C  Z).  hath  not  answered  the  said  trespasses  above 
newly  assigned,  he,  the  said  A.  B,j  prays  judmnent,  and  his 
damages  by  him  sustained  by  reason  of  the  committing 
thereof,  to  oe  adjudged  to  him,  &c.  (d) 

The  mistake  being  thus  set  right  by  the  new  as- 
signment, it  remains  for  the  defendant  to  plead 
such  matter  as  he  may  have,  in  answer  to  the  as- 
sault last  mentioned ;  the  first  being  now  out  of 
question. 

As  the  object  of  a  new  assignment  is  to  correct 
a  mistake  occasioned  by  the  generality  of  the  r/e- 
claration,  it  always  occurs  in  answer  to  a  plea;  and 
is,  therefore,  in  the  nature  of  a  replication.  It  is 
not  used  in  any  other  part  of  the  pleading;  because 
the  statements  subsequent  to  the  declaration,  are 
not,  in  their  nature,  such,  when  properly  framed,  as 
to  give  rise  to  the  kind  of  mistake  which  requires 
to  be  corrected  by  a  new  assignment. 

A  new  assignment  chiefly  occurs  in  an  action  of 
trespass;  but  it  is  sometimes  used  also  in  trespass  on 
the  case;  and  seems  to  be  generally  allowed  in  all 
actions,  in  which  the  form  of  declaration  makes  the 
reason  of  the  practice  equally  applicable  (e). 

Several  new  assignments  may  occur  in  the  course 
of  the  same  series  of  pleading.  Thus,  in  the  above 
example,  if  it  be  supposed  that  three  different  as- 
saults had  been  committed,  two  of  which  were  jus- 

(d)  9  Went.  323.     2  Chitty,  653. 

(c)  1  Chitty,  602.     Vin.  Ab.  Novel  Assignment,  4,  5.    Vide 
1  Bo6.  and  Pul.  413. 
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tifiable, — ^the  defendant  might  plead,  as  above,  to  the 
declaration,  and  then,  by  way  of  plea  to  the  new 
assignment,  he  might  again  justify,  in  the  same 
manner,  another  assault;  upon  which,  it  would  be- 
come necessary  for  the  plaintiff  to  new-assign  a 
third ;  and  this,  upon  the  same  principle  by  which 
tlie  first  new  assignment  was  required  (f). 

A  new  assignment  is  said  to  be  in  the  nature  of 
a  new  declaration  (g).  It  seems,  however,  to  be 
more  properly  considered  as  a  repetition  of  the  de- 
claration (A) ;  differing  only  in  this,  that  it  distin- 
guishes the  true  ground  of  complaint,  as  being  dif- 
ferent from  that  which  is  covered  by  the  plea. 
Being  in  the  nature  of  a  new  or  repeated  declara- 
tion, it  is  consequently  to  be  framed  with  as  much 
certainty,  or  specification  of  circumstance,  as  the 
declaration  itself  (i).  In  some  cases,  indeed,  it 
should  be  even  more  particular ;  so  as  to  avoid  the 
necessity  of  another  new  assignment.  Thus,  if  the 
plaintiff  declare  in  trespass  for  breaking  his  close  in 
a  certain  parish,  without  naming,  or  farther  de- 
scribing, the  close,  (a  course  which  the  forms  of 
declaration  in  trespass  allow), — if  the  defendant  hap- 
pen to  have  am/  freehold  in  the  same  parish,  he 
may  plead  that  the  close  in  question  was  his  own 
freehold ;  and  then,  upon  the  principle  already  ex- 
plained, it  will  be  necessary  £ot  the  plaintiff  to  new- 
assign,  alleging  that  he  brought  his  action,  in  respect 

(/)  1  Chitty,  614.     1  Saund.  299.  c. 

(g)  Baa  Ab.  Trespass,  (L)  4. 2      1  Saund.  299.  c. 

(h)  Vide  1  Chitty,  602. 

(i)  Bac.  Ab.  ubi  siiprA.     1  Chitty,  610. 
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of*  a  different  close  from  that  claimed  by  the  de- 
fendant, as  his  freehold.  And,  in  this  case,  he 
must,  in  his  new  assignment,  either  give  his  close 
its  name,  or  otherwise  sufficiently  describe  it  (k), 
though  such  name  or  description  was  not  required 
in  the  declaration. 

The  rule  under  consideration,  and  its  exceptions, 
being  now  discussed,  the  last  point  of  remark  re- 
lates to  an  inference  or  deduction  to  which  it  gives 
rise^ 

Inference       It  is  implied  in  this  rule,  that  as  the  proceeding 
wSr  under  Dftust  either  be  by  demurrer,  traverse,  or  confession 
oDMidera-  ^^^  avoidaucc,  so  any  of  these  forms  of  opposition 
to  the  last  pleading,  is  in  itself  sufficient. 

Tliere  is,  however,  an  exception  to  this,  in  a 
case  which  the  books  consider  as  anomalous  and 
solitary.  It  is  as  follows : — If,  in  debt  on  a  bond  con- 
ditioned for  the  performance  of  an  award,  the  de- 
fendant pleads  that  no  award  was  made,  and  the 
plaintiff,  in  reply,  alleges  that  an  award  was  made, 
setting  it  forth, — it  is  held  that  he  must  also  pro- 
ceed to  state  a  breach  of  the  award;  and  that, 
without  stating  such  breach,  the  replication  is  in- 
sufficient (/).  This,  as  has  been  observed,  is  an 
an<»naly;  for,  as,  by  alleging  and  setting  forth  the 
award,  he  fully  traverses  the  plea,  which  denied  the 

(Jc)  Com.  Dig.  Pleader  (3  M.  34).    See  an  example  9  Went.  1 87- 

(/)  1  Saund.  103.     1  Salk.  138.     Garth.  116,  S.  C     Thou^^ 

this  is  considered  as  a  solitary  case,  (vide  ISalk.  138),  it  may  be 

observed,  that  another  analogous  one,  is  to  be  found,  1  Mod.  227- 


J 
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existence  of  an  awards  the  replication  would  seem, 
according  to  the  general  rule  under  consideration, 
to  be  sufficient  without  the  specification  of  any 
breach. 

RULE    II. 
UPON  A  TRAVERSE,  ISSUE  MUST  BE  TENDERED. 

In  the  account  given  in  another  place  (m)  of  tra- 
verses, it  was  shown  that,  with  the  exception  of  a 
special  traverse,  the  different^  forms  all  involve  a 
tender  qfkme.  The  rule  under  consideration,  pre- 
scribes this  as  a  necessary  incident  to  them ;  and 
establishes  it  as  a  general  principle,  that  wherever 
a  traverse  takes  place,  or,  in  other  words,  wherever 
a  denial  or  contradiction  of  fact,  occurs  in  pleading, 
issue  ought,  at  the  same  time,  to  be  tendered  on  the 
fact  denied.  The  reason  is,  that,  as  by  the  contra- 
diction, it  sufficiently  appears  what  is  the  issue,  or 
matter  in  dispute  between  the  parties,  it  is  time  that 
the  pleading  should  now  close,  and  that  the  method 
of  deciding  this  issue,  should  be  adjusted. 

The  formulsB  of  tendering  the  issue  in  fact,  vary, 
of  ccxirse,  according  to  the  mode  of  trial  proposed. 

The  tender  of  an  issue  to  be  tried  hyjury^  is  by 
a  formula  called  the  conclusion  to  the  country^  This 
conclusion  is  in  the  following  words,  when  the  issue 
is  tendered  by  the  defendant : — "  And  of  this,  the 
"  said  C  2).  puts  himself  upon  the  country."  When 


(m)  Supri,  p.  170^192 
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it  is  tendered  by  the  plaintiff^  the  formula  is  as  fol- 
lows:— "  And  this,  the  said  A.  B.  prays  may  be  in- 
"  quired  of  by  the  country*'  (n).  It  is  held,  how- 
ever, that  there  is  no  material  difference  between 
these  two  modes  of  expression,  and  that,  if  ponit  se^ 
be  substituted  for  petit  quod  inquhraturj  or  vice 
versS,  the  mistake  is  unimportant  (o).  Of  the  ten- 
der of  issue,  thus  concluding  to  the  country,  several 
examples  have  already  been  given  in  this  work  (p) ; 
and  to  these,  it  will  now  be  sufficient  to  refer. 

The  form  of  the  issue,  or  mise, — when,  in  a  writ 
of  right,  the  tenant  puts  himself  upon  the  gravid 
assise  J  is  as  follows: — 

PLEA. 

In  a  Writ  of  right  {q). 

And  the  said  C  Z).,  by ,  his  attorney,  comes  and 

defends  (r)  the  right  of  tne  said  A.  jS.,  and  the  seisin  of  the 
said  G.  B.  when,  &c,  and  the  whole,  &c.,  and  whatsoever, 
&c.,  and  chiefly  of  the  tenements  aforesaid,  with  tlie  appur- 
tenances as  of  fee  and  of  ri^ht,  &c.;  and  puts  himself  upon 
the  grand  assise  of  our  Lord  the  King,  and  prays  recogni- 
tion to  be  made,  whether  he  himself  has  greater  right  to  hold 
the  tenements  aforesaid,  with  the  appurtenances,  to  hira  and 
his  heirs  as  tenmits  there<^,  as  he  now  holds  them,  or  the 
said  A.  B.  to  have  the  said  tenements,  with  the  appurte* 
nances,  as  he  above  demands  them(5). 


(«)  Heath's  Maxims,  68.  10  Mod.  166.  Bract.  57-  Ry- 
Plac.  Pari.  146. 

(o)  10  Mod.  166.  (p)  Supra,  71. 78,  79. 

(9)  See  the  count,  p.  37. 

(r)  "  Defends"  here  means  "  denies."  3  Bl.  Com.  2D7. 

(^)  Co.  Ent.  181.  b.  3  Bl.  Com.  Appendix,  No.  I.  sec  6. 
3  Chitty,  652.     See  Appendix,  note  (55). 
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The  form  of  tendering  an  issue,  to  be  tried  hy 
record^  is  this: — 

PLEA 

Of  Judgment  recovered. 

In  Assumpsit. 

And  the  said  C.  2).,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  &c.,  and  says  that  the 
said  A,  B,  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that  the  said  A.  B.  heretofore^ 

to  wit,  in term,  in  the year  of  the  reign  of 

our  Lord  the  now  King,  in  the  court  of  our  said  Lord 
the  King,  before  the  Kmg  himself,  the  same  court  then 
and  still  being  holden  at  Westminster,  in  the  county 
of  Middlesex,  impleaded  the  said  C  2).,  in  a  certain  plea 
of  trespass  on  the  case,   on  promises,  to  the  damage  of 

the  said  A.B,  of pounds,  for  the  not  performing  the 

some  identical  promises  and  undertakings  in  the  said  decla- 
ration mentioned.  And  such  proceedings  were  thereupon 
had  in  the  same  court,  in  that  plea,  that  afterwards,  to  wit,  in 
that  same  term,  the  said  A.  B.^  bv  the  consideration  and 
judgment  of  the  said  court,  recovered,  in  the  said  plea,  against 

the  said  C.  .X>, pounds  for  the  damages  which  he  had 

sustained,  as  well  by  reason  of  the  not  performing  of  the 
same  promises  and  undertakings  in  the  said  declaration 
mentioned,  as  for  his  costs  ancl  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  saia  C.  D.  was  con- 
victed. As  by  the  record  and  proceedings  thereof  remaining 
in  the  said  court  of  our  said  Lord  the  King,  before  the  King 
himself,at  Westminster  aforesaid,  morefully  appears:  Whicn 
said  judgment  still  remains  in  full  force  and  e£fect;  not  in  the 
least  reversed,  satisfied,  or  made  void.  And  this,  the  said 
C.  D*i  is  ready  to  verify  by  the  said  record.  Wherefore  he 

Erays  judgment,  if  the  said  A*  B.  ought  to  have  or  maintain 
is  afi^resaid  action  against  him. 

REPLICATION. 

And  the  said  A.  B.  says  that,  by  reason  of  any  thing  in  the 
said  plea  alleged,  he  ought  not  to  be  barred  from  havmg  and 
niaintaining  his  aforesaid  action  against  the  said  C.  Z).,  be- 
cause he  says  that  there  is  not  any  record  of  the  said  supposed 
recovery,  remaining  in  the  said  court  of  our  said  Lord  the 
King,  before  the  King  himself,  in  manner  and  form  as  the 
said  C  D.  hath  above  m  his  said  plea  alleged.     And  this  he, 
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the  said  A.  B.,  is  ready  to  veriiyy  when,  where,  and  in  snch 
manner,  as  the  court  here  shall  order,  direct,  or  appoint  (^). 

The  tender  of  an  issue  to  be  decided  by  cer- 
ti/icate,  witnesses^  or  inspection^  is  by  the  follow- 
ing formula :  "  And  this  the  said  A.  B.**  {or  C.  D.) 
**  is  ready  to  verify,  when,  where,  and  in  such 
"  manner  as  the  Court  here,  shall  order,  direct,  or 
"  appoint  *'  (tt). 

The  form  of  tendering  an  issue  to  be  tried  by 
wt^er  oflcm^  is  as  follows : — 

PLEA 

Of  Na  debet 

In  Debt  on  simple  contract 

And  the  said  C.  2).,  in  his  own  proper  person,  comes  and 
defends  the  wrong  and  injury,  when,  &c«,  and  says,  that  he 

does  not  owe  to  the  said  A.B.  the  said  sum  of 

pounds,  above  demanded,  or  any  part  thereof,  in  manner 
and  form  as  the  smd  A.  B.  hath  above  complained  against 
him.  And  this  he  is  ready  to  defend  afininst  him  the  said 
A,  J?.,  and  his  suit,  as  the  Court  of  our  Lord  the  King  here 
shall  consider,  &c«  {x). 

With  respect  to  the  extraoTdinary  methods  of 
trial,  their  occurrence  is  too  rare,  to  have  given 
rise  to  any  illustration  of  the  rule  in  question.  It 
refers  chiefly,  to  traverses  of  such  matters  of  fact  as 

(/)  2  Chitty,  438.  602. 

(«)  See  Co.  Ent.  180.  b.  Rast.  22a  Moore,  14.  Benl.  86. 
3  Chitty,  699.  Qu.  however,  as  to  trial  by  inspection  ?  See 
Booth,  147-    17  Ed.  III.  pi.  116.    24  Ed.  III.  pL  10. 

(x)  Co.  Ent  119.  a.  Mod.  Ent.  179.  Lil.  Ent.  467-  3 
ChiUy,  497- 
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are  triable  by  the  cotmtry  ;  and  therefore  we  find 
it  propounded  in  the  books,  most  frequently  in  the 
following  form  :  that,  upon  a  negative  and  affirm- 
ative^ the  pleading  shall  conclude  to  the  country ; 
but  otherwisey  with  a  verification  (jy). 

To  the  rule»  ixy  whatever  form  expressed,  there 
is  the  following  exception  :  that  when  new  matter  is 
introduced y  the  pleading  should  atways  conclude  with 
a  ver^catkn  (z). 

To  this  exception,  belongs  the  case  formerly  no- 
ticed, of  special  traverses.  These,  as  already  ex- 
plained, never  tender  issue,  but  always  conclude 
with  a  verification  (a)i  and  the  reason  seems  to  be, 
that  in  such  of  them,  as  contain  new  matter  in  the 
inducement,  the  introduction  of  that  new  matter, 
will  give  the  qiposite  party  a  right  to  be  heard  in 
answer  to  it,  if  the  absque  hoc  be  immaterial  \  and 
consequently  makes  a  tender  of  issue,  premature. 
Andj  on  the  other  hand,  with  respect  to  such  spe- 
cial traverses  as  contain  no  new  matter  in  the  in- 
ducement, they  seem  in  this  respect  to  follow  the 
analogy  of  those  first  mentioned,  though  they  are 
not  within  the  same  reason. 

Not  only  in  the  case  of  special  traverses,  but  in 
other  instances  also,  to  which  that  form  does  not 
apply,  a  traverse  may  sometimes  involve  the  alle- 

Cy)  Com.  Dig.  Pleader  (E.  32).     1  Saond.  103,  n.  (1). 
(x)  1  Saond.  103,  n.  (I),  and  the  authorities  there  dted.    2 
Burr.  772.    Vent.  121.    2  Lev.  5.    Cowp.575. 
(a)  Vide  supra,  p.  191. 
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gation  of  new  matter ;  and  in  all  such  instances, 
as  well  as  upon  a  special  traverse,  and  for  a  similar 
reason,  the  conclusion  must  be  with  a  verification, 
and  not  to  the  country.  Of  this,  the  following  is 
an  example.  The  plaintiff  declared  in  debt,  on 
a  bond  conditioned  for  the  performance  of  certain 
covenants  by  the  defendant,  in  his  capacity  of 
clerk  to  the  plaintiff  j  one  of  which  covenants 
was,  to  account  for  all  the  money  that  he  should 
receive.  The  defendant  pleaded  performance. 
The  plaintiff  replied,  that  on  such  a  day,  such  a 
sum  came  to  his  hands,  which  he  had  not  account- 
ed for.  The  defendant  rejoined,  that  he  did  ac- 
count, and  in  the  following  manner  ; — that  thieves 
broke  into  the  counting-house  and  stole  the  money, 
and  that  he  acquainted  the  plaintiff  of  the  fact ; 
and  he  concluded  with  a  verification.  ITie  court 
held,  that  though  there  was  an  express  affirmative 
that  he  did  account,  in  contradiction  to  the  state- 
ment in  the  replication,  that  he  did  not  account,  yet 
that  the  conclusion  with  a  verification  was  r\^t\ 
for  that  Ttew  matter  being  alleged  in  the  rejoinder, 
the  plaintiff  ought  to  have  liberty  to  come  in 
with  a  surrejoinder,  and  answer  it  by  traversing 
the  robbery  (i). 

The  application,  however,  to  particular  cases,  of 
this  exception,  as  to  the  introduction  of  new  mailer^ 
iB  occasionally  nice  and  doubtful ;  and  it  becomes 
difficult  sometimes  to  say  whether  there  is  any 
wch  introduction  of  new  matter,  as  to  make  the 

(6)  2  Lev.  5.    Vent.  121 . 
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tender  of  issue,  improper.  TTius,  in  debt  on  a  bond 
conditioned  to  render  a  full  account  to  the  plain- 
tiflT,  of  all  such  sums  of  money  and  goods  as 
were  belonging  to  W.  N.  at  the  time  of  his  death, — 
the  defendant  pleaded  that  no  goods  or  sums  of 
money  came  to  his  hands.  The  plaintiff  replied, 
that  a  silver  bowl,  which  belonged  to  the  said 
W.  N.  at  the  time  of  his  death,  came  to  the  hands 
of  the  defendant,  viz.  on  such  a  day  and  year ; 
"  and  this  he  is  ready  to  verify,'*  &c.  On  demur- 
rer, it  was  contended  that  the  replication  ought  to 
have  concluded  to  the  country ;  there  being  a  com- 
plete negative  and  affirmative  ;  but  the  court 
thought  it  well  concluded,  as  new  matter  was  in- 
troduced. However,  the  learned  judge  who  re- 
ports the  case,  thinks  it  clear  that  the  replication 
was  bad;  and  Mr.  Seijeant  Williams  expresses  the 
same  opinion, — ^holding  that  there  was  no  introduc- 
tion of  new  matter,  sQch  as  to  render  a  verification 
proper  (c). 

RULE    III. 
ISSUE,    WHEN    WELL    TENDERED,    MUST   BE 

ACCEPTED  (rf). 

If  issue  be  well  tendered,  both  in  point  of  sub- 
stance, and  in  point  of  form,  nothing  remains  for 
the  opposite  party,  but  to  accept,  or  join  in,  it  j 
and  he  can  neither  demur,  traverse,  nor  plead  in 
confession  and  avoidance. 

(c)  1  Saund.  102.  But  see  Burr,  772.,  which  seems  to  coincide 
in  principle,  with  the  case  in  Saunders.     See  also  Cowp.  575. 

(rf)  Bac  Ab.  Pleas,  &c  p.  363,  5th  edit.  Hob.  104.  ''  In  all 
*'  pleadings,  wherever  a  traverse  was  first  properly  taken,  the  issue 
"closed."    GUb.  C.  P.66. 
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The  acceptance  of  the  issue,  in  case  of  a  conclu- 
sion to  the  country y  i.  e.  of  trial  hy  jury,  may  (as 
explained  in  the  first  chapter)  (e),  either  be  added 
in  making  up  the  issue,  or  paper  book,  or  may  be 
filed  or  delivered  before  that  transcript  is  made  up. 
It  is  in  both  cases  called  the  similiter  ;  and  in  the 
latter  case,  a  special  similiter.  The  form  of  a  spe- 
cial similiter  is  thus  : — "  And  the  said  A.  JB."  (or 
*«  G  D.'O  **  as  to  the  plea'*  (or  "  replication," 
&c.)  "  of  the  said  C  £>.''  (or  "  A.  B.")  "  whereof 
**  he  hath  put  himself  upon  the  country**  (or 
whereof  he  hath  prayed  it  may  be  inquired  by 
the  country"),  *•  doth  the  like."  The  similiter, 
when  added  in  making  up  the  issue  or  paper-book, 
is  simply  this  : — "  And  the  said  A.  £."  (^or  "  C. 
"  jD.")  **  doth  the  like." 

As  the  party  has  no  option  in  accepting  the 
issue,  when  well  tendered,  and  as  the  similiter  may 
in  that  case  be  added  for  him,  the  acceptance  of 
the  issue  when  well  tendered,  may  be  considered 
as  a  mere  matter  oiform.  It  is  a  form,  however, 
which  should  be  invariably  observed  ;  and  its 
omission  has  sometimes  formed  a  ground  of  suc- 
cessful objection, — even  after  verdict  (/). 

The  rule  expresses,  that  the  issue  must  be  ac- 
cepted, only  when  it  is  ivell  tendered.  For  if  the 
opposite  party  thinks  the  traverse  bad,  in  substance 


(e)  Snpr^  p.  96. 

(/)  3  Brod.  and  Bing,  1.  But  see  2  Saund.  319.  n.  (6).  and 
Tidd.  947,  6th  edit. 
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or  in  form,  or  objects  to  the  mode  of  trial  proposed, 
in  either  case  he  is  not  obliged  to  add  the  similiter, 
but  may  demur;  and  if  it  has  been  added  for  him, 
may  strike  it  out,  and  demur  (^). 

The  similiter,  therefore,  serves  to  mark  the  ac« 
ceptance  both  of  the  question  itself,  and  the  mode 
of  trial  proposed.     It  seems  originally,  however, 
to  have  been  introduced  in  a  view  to  the  latter 
point  only.   The  resort  to  a  jury,  in  ancient  times, 
could  in  general  be  had,  only  by  the  mutual  consent 
of  each  party  (A).     It  appears  to  have  been  with 
the  object  of  expressing  such  consent,  that  the 
similiter  was  in  those  times,  added,  in  drawing  up 
the  record ;  and  from  the  record,  it  afterwards 
found  its  way  into  the  written  pleadings.     Ac-^ 
cordingly,  no  similiter  or  other  acceptance  of  issue 
is  necessary,  when  recourse  is  had  to  any  of  the 
other  modes  of  trial ;  and  the  rule  in  question  does 
not  extend  to  these.   Thus,  when  issue  is  tendered 
to  be  tried  by  the  record^  as  in  the  above  exam- 
ple, p.  249m  the  plaintiff  is  entitled  to  consider 
the  issue  as  complete  upon  such  tender  (i) ;  and 
no  acceptance  of  it,  on  the  other  side,  is  essential. 

The  rule  in  question  extends  to  an  issue  in  kpw^ 
as  well  as  an  issue  in  fact ;  for  by  analc^y  ( as  it 

{g)  Vide  supri,  97. 

(A)  See  Appendix^  note  (34).  It  may  be  observed,  that  this 
is  still  indicated  by  the  form  of  the  venire  fieunas ;  which  contains 
the  formal  clause, "  because  as  well  the  said  C.  D.  as  the  said  A,  B." 
&c.  '^  have  put  themselves  upon  that  jury."     Vide  supr^  p.  104. 

(t)  3  Bos.  and  Pul.  302.  And  see  Booth,  96.  as  to  the  mise  on 
a  writ  of  right. 
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would  seem)  to  the  similiter,  the  party  whose  plead- 
ing is  opposed  by  a  demurrer,  is  required  formaUy 
to  accept  the  issue  in  law  which  it  tenders,  by  the 
formula  called  a  joinder  in  demurrer ;  of  which  an 
example  was  given  in  the  first  chapter  (k).  How- 
ever, it  differs  in  this  respect,  from  the  similiter, — 
that  whether  the  issue  in  law  be  well  or  ill  tender- 
ed,— ^that  is,  whether  the  demurrer  be  in  proper 
form  or  not, — the  opposite  party  is  equally  bound 
to  join  in  demurrer.  For  it  is  a  rule,  tJiat  there 
can  be  no  demurrer  upon  a  demurrer  (/);  because 
the  first  is  sufficient,  notwithstanding  any  inaccu- 
racy in  its  form,  to  bring  the  record  before  the 
court  for  their  adjudication ;  and  as  for  traverse^ 
or  pleading  in  confession  and  avoidance^  there  is  of 
course  no  ground  for  them,  while  the  last  pleading 
still  remains  unanswered,  and  there  is  nothing  to 
oppose  but  an  exception  in  point  of  law. 


SECTION  II. 

OF    RULES    WHICH    TEND    TO   SECURE    THE    MATE- 
RIALITY   OF   THE    ISSUE. 

The  rules  which  have  this  tendency,  are  as  fol- 
lows : — 

RULE   !• 
TRAVERSE    MUST   NOT    BE    TAKEN    ON   AN    IMMATE- 
RIAL ALLEGATION  (m). 

This  rule  prohibits,  first,  the  taking  of  a  tra- 
verse on  matter  either  irrelevant,  or  insufficient  in 


ik)  Supra,  p.  75.  (/)  Bac  Pleas,  &c.  (N.)  2. 

(w)  Com.  Dig.  Pleader,  (R.  8.)  (G.  1 0.)  Bac.  Ab.  Pleas,  &c  (H.)  5. 
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law.  Thus,  in  debt  for  rent  against  a  lessee  for 
years,  if  the  defendant  plead,  that  before  the  rent 
was  due,  he  assigned  the  term  to  another,  of  which 
the  plaintiff  had  notice,  a  traverse  of  the  notice 
would  be  bad,  as  producing  an  immaterial  issue ; 
for  it  is  not  mere  notice  of  the  assignment,  that  dis- 
charges the  lessee,  but  the  lessor's  consent  to  the 
assignment,  or  his  acceptance  of  rent  from  the  as- 
signee (n).  So,  in  an  action  of  debt  on  bond,  con« 
ditioned  for  the  payment  of  ten  pounds  ten  shillings 
at  a  certain  day,  if  the  defendant  should  plead  pay- 
ment of  ten  pounds^  a  traverse  of  such  payment, 
would  be  bad;  for  if  the  whole  sum  often  pounds 
ten  shillings  were  not  paid,  the  bond  would  be  for- 
feited; and  the  payment  of  a  less  sum,  is  wholly 
immaterial  (o).  The  plaintiff,  in  such  case,  should 
demur. 

Again ;  this  rule  prohibits  the  taking  of  a  tra- 
verse on  matter  of  inducement  (p);  that  is,  matter 
which  is  only  by  way  of  introduction,  and  expla- 
natory ; — or  matter  of  aggravation  (q)  ;  that  is,  mat- 
ter which  only  tends  to  increase  the  amount  of 
damages,  and  does  not  concern  the  right  of  action 
itself.  Thus,  in  an  action  of  debt  against  execn- 
tors,  they  pleaded  a  judgment  recovered,  and  that 
there  were  no  assets  in  their  hands,  beyond  what 
was  suflScient  to  satisfy  the  said  judgment.  The 
plaintiff  replied,  that  the  judgment  was  satisfied ; 
but  kept  on  foot  by  fraud  and  covin.  The  defen- 
dant, traversed  that  the  judgment  was  satisfied; — 

(n)  1  Lev.  32.  (o)  Hob.  113. 

Ip)  Com.  Dig.  Pleader  (G   14.).  (q)  12  Mod.  597- 
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and  this  was  considered  as  a  bad  traverse ;  because, 
to  allege  that  it  was  satisfied,  was  only  inducement 
to  the  allegation,  that  it  was  kept  on  foot  by  fraud 
and  covin.  This  was  the  main  point;  and  this 
should  have  been  the  subject  of  the  traverse  (r). 
But  if  a  matter,  though  alleged  in  the  form  of  in- 
ducement, is  not  merely  of  that  quality,  but  of  the 
substance  of  the  cause,  it  may,  in  some  cases,  be 
traversed.  Thus,  where  the  plaintiff  declared,  in 
trespass  on  the  case  for  slander,  that  he  was  sworn 
before  the  Lord  Mayor,  and  that  the  defendant  said 
he  was  falsely  sworn  in  that  oath, — ^it  was  held, 
that  the  plaintiff's  being  sworn  before  the  Lord 
Mayor,  though  in  the  nature  of  inducement,  was 
a  traversable  matter;  being  of  the  substance  of  the 
action  {s). 

But  it  is  a  rule,  that  where  there  are  several  ma- 
terial  allegations ^  it  is  in  the  option  of  the  pleader ^  to 
traverse  which  he  pleases  {t).  Thus>  in  trespass,  if 
the  defendant  pleads  that  J.  was  seised  and  de- 
mised to  him,  the  plaintiff  may  traverse  either  the 
seisin  or  the  demise  (t^).  Again,  in  trespass,  the  de- 
fendant pleads,  that  A.  was  seised,  and  enfeoffed 
jB.,  who  enfeoffed  C,  who  enfeoffed  D.,  whose  es- 
tate the  defendant  hath ; — in  this  case,  the  plaintiff 
may  traverse  which  of  the  feoffments  he  pleases  (.r). 


(r)  Com.  Dig.  Pleader  (G.  14.).     Hardr.  70. 
(s)  Cro.  £liz.  168.     See  also  1  Brod.  and  ^ng.  531. 
(0  Com.  Dig.  Pleader  (G.  10.).     6  Rep.  24.      Doct.  PI.  365. 
Bac.  Ab.  Pleas,  &c.  (H.)  5.  p.  392.  5th  edit.     1  Lutw.  101. 
(u)  Com.  Dig.  Pleader  (G.  10.).     Hardr.  317- 
(j-)  Doct*  PI.  365. 
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The  principle  of  this  rule,  is  sufiBciently  clear; 
for  it  is  evident,  that  where  the  case  of  any  party 
is  built  upon  several  allegations,  each  of  which  is 
essential  to  its  support,  it  is  as  effectually  destroyed 
by  the  demolition  of  any  one  of  these  parts,  as  of 
another. 

RULE  II. 

A  TRAVERSE  MUST  NOT  BE  TOO  LARGE, NOR,  ON 

THE  OTHER  HAND,  TOO  NARROW  (jf). 

As  a  traverse  must  not  be  taken  on  an  immate- 
rial allegation,  so,  when  applied  to  an  allegation 
that  is  material,  it  ought,  in  general,  to  take  in  no 
more,  and  no  less,  of  that  allegation,  than  is  mate- 
rial. If  it  involve  more^  the  traverse  is  said  to  be 
too  large;  if  less,  too  narrow. 

A  traverse  may  be  too  large,  by  involving,  in 
the  issue, — quantity,  time,  place,  or  other  circum- 
stances, which,  though  forming  part  of  the  allegation 
traversed,  are  immaterial  to  the  merits  of  the  cause. 
Tlius,  in  an  action  of  debt  on  bond,  conditioned 
for  the  payment  of  £1550^  the  defendant  pleaded 
that  part  of  the  sum  mentioned  in  the  condition, 
to  wit,  rfl5(X),  was  won  by  gaming,  contrary  to  the 
statute  in  such  case  made  and  provided ;  and  that 
the  bond  was  consequently  void.  The  plaintiff 
replied,  that  the  bond  was  given  for  a  just  debt, 
and  traversed  that  the  ^1500  was  won  by  gaming, 
in  manner  and  form  as  alleged.      On  demurrer,  it 

(^)  1  Saund.  268.  n.  (1.)  269.  n.  (2).     Com.  Dig.  Pleader 
(G.  16.)  (G.  la). 
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was  objected,  that  the  replication  was  ill,  because 
it  made  the  precise  sum  parcel  of  the  issue,  and 
tended  to  oblige  the  defendant  to  prove  that  the 
whole  sum  of  ^1500  was  won  by  gaming ;  whereas 
the  statute  avoids  the  bond,  if  ani/  part  of  the  con- 
sideration, be  on  that  account.  The  court  was  of 
opinion,  that  there  was  no  colour  to  maintain  the 
replication ;  for  that  the  material  part  of  the  plea, 
was,  that  part  of  the  money,  for  which  the  bond 
was  given,  was  won  by  gaming ;  and  that  the  words 
"  to  wit,  5^1500,"  were  only  form,  of  which  the 
replication  ought  not  to  have  taken  any  notice  (z). 
So,  where  the  plaintiff  pleaded  that  tlie  Queen,  at 
a  manor  court,  held  on  such  a  day,  by  /•  S.  her 
steward,  and  by  copy  of  court  roll,  &c.,  granted 
certain  land  to  the  plaintiff's  lessor, — and  the  de- 
fendant rejoined,  traversing,  that  the  Queen,  at  a 
manor  court,  held  such  a  day,  by  /.  S.  her  steward, 
granted  the  land  to  the  lessor, — ^the  court  held, 
that  the  traverse  was  ill, — "  for  the  jury  are  there- 
by bound  to  find  a  copy  on  such  a  day,  and  by 
such  a  steward;  which  ought  not  to  be/*  The 
traverse,  it  seems,  ought  to  have  been,  that  the 
Queen  did  not  grant,  in  manner  and  form  as  al- 
leged (a). 

Again ;  a  traverse  may  be  too  large,  by  being 
taken  in  the  conjunctive,  instead  of  the  disjunctive, 
where  it  is  not  material  that  the  allegation  tra- 
versed, should  be  proved  conjunctively.  Thus,  in 
an  action  of  assumpsit,  the  plaintiff  declared  on  a 

(2:)Str.  493.    8Mod.58.  S.  C.  («)  Ydv.  122. 
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policy  of  insurance^  and  averred,  "that  the  ship 
"  insured,  did  not  arrive  in  safety;  but  that  the  said 
^*  ship,  tackle,  apparel,  ordnance,  munition,  artil- 
"  lery,  boat,  and  other  furniture,  were  sunk  and 
"  destroyed  in  the  said  voyage."  The  defendant 
pleaded,  with  a  traverse,  "  Without  this,  that  the 
said  ship,  tackle,  apparel,  ordnance,  munition, 
artillery,  boat,  and  other  furniture,  were  sunk 
and  destroyed,  in  the  voyage,  in  manner  and 
form  as  alleged."  Upon  demurrer,  this  traverse 
was  adjudged  to  be  bad;  and  it  was  held,  that  the 
defendant  ought  to  have  denied,  disjunctively,  that 
the  ship,  or  tackle,  &c.  was  sunk  or  destroyed  j — 
because,  in  this  action  for  damages,  the  plaintiff 
would  be  entitled  to  recover  compensation  for  any 
part  of  that  which  was  the  subject  of  insurance, 
and  had  been  lost:  whereas  (it  was  said),  if  issue  had 
been  taken  in  the  conjunctive  form,  in  which  the 
plea  was  pleaded,  •*  and  the  defendant  should  prove, 
that  only  a  cable  or  anchor  arrived  in  safety,  he 
would  be  acquitted  of  the  whole"  (b). 


4t 


On  the  other  hand,  however,  a  party  inai/9  in 
general,  traverse  a  material  allegation  of  title  or  es- 
tote,  to  the  extent  to  which  it  is  alleged^  though  it 
need  not  have  been  alleged  to  that  extent;— ^md  such 
traverse  will  not  be  considered  as  too  large  (c). 
For  example:  in  an  action  of  replevin,  the  defen- 


(6)  2  Saund.  206. 

(c)  Com.  Dig.  Pleader  (G.  16.).  2  Saund.  207.  a.  n.  (24.)  Hob. 
119.  Yelv.  195.  1  Chitty,  586.-2  Str.  818.  is  apparently 
contra — but,  from  the  report  of  the  same  case,  Ld.  Ray.  1550.^  it 
may  be  reconciled  with  the  other  authorities. 
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dant  avowed  the  taking  of  the  cattle,  as  damage 
feasant,  in  the  place  in  which,  &c. ;  the  same  being 
the  freehold  of  Sir  F.  L.  To  this,  the  plaintiff 
pleaded,  that  he  was  seised  in  his  demesne,  as  of 
fee,  of  B.  close,  adjoining  to  the  place  in  which, 
&c.  J  that  Sir  F.  L.  was  bound  to  repair  the  fence 
between  B.  close,  and  the  place  in  which,  &c.; 
and  that  the  cattle  escaped,  through  a  defect  of 
that  fence.  The  defendant  traversed,  that  the 
plaintiff  was  seised  in  his  demesne^  as  offee^  of  B. 
close  J  and  on  demurrer,  the  court  was  of  opinion, 
that  it  was  a  good  traverse  j  for  though  a  less  es- 
tate, than  a  seisin  in  fee,  would  have  been  suffi- 
cient to  sustain  the  plaintiff's  case,  yet,  as  the 
plaintiff,  who  should  best  know  what  estate  he  had, 
had  pleaded  a  seisin  in  fee,  his  adversary  was 
entitled  to  traverse  the  title  so  laid  (d).  Again, 
in  an  action  of  trespass,  for  trespasses  committed 
in  a  close  of  pasture,  containing  eight  acres,  in  the 
town  of  Tdlard  Royal,  the  defendant  pleaded, 
that  W.^  Earl  of  Salisbury,  was  seised  in  fee,  and 
of  right,  of  an  ancient  chase  of  deer,  called  Cran- 
bom,  and  that  the  said  chase  did  extend  itself,  as 
well  in  and  through  the  said  eight  acres  of  pasture, 
as  in  and  through  the  said  town  of  Tollard  Royal ; 
and  justified  the  trespasses,  as  committed  in  using 
the  said  chase.  The  plaintiff  traversed,  that  the 
said  chase  extended  itselfi  as  welf  to  the  eight  acres, 
as  to  the  whole  town  ;  and  issue  being  taken  thereon, 
it  was  tried,  and  found  for  the  plaintiff.  It  was 
then  moved,  in  arrest  of  judgment,  "  that  this  issue 

(d)  Dyer,  364.  b.    2  Saund.  206.  a.  n.  (22). 
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"  and  verdict  were  faulty;— because,  if  the  chase 
"  did  extend  to  the  eight  acres  only,  it  was  enough 
"  for  the  defendant;  and  therefore,  the  finding  of 
*•  the  jury,  that  it  did  not  extend,  as  well  to  the 
"  whole  town,  as  to  the  eight  acres,  did  not  con- 
clude against  the  defendant's  right  in  the  eight 
acres, — which  was  only  in  question.  But  it  was 
"  answered  by  the  court,  that  there  was  no  fault 
•*  in  the  issue, — much  less  in  the  verdict  (which 
*^  was  according  to  the  issue) ;  but  the  fault  was 
**  in  the  defendant's  plea :  for  he  puts  in  his  plea 
'*  more  than  he  needed;  viz.  the  whole  town; 
**  which,  being  to  his  own  disadvantage,  and  to  the 
^*  advantage  of  the  plainti£P,  there  was  no  reason 
^*  for  him  to  demur  upon  it ;  but  rather  to  admit 
**  it,  as  he  did,  and  so  to  put  it  in  issue.  And  so 
"  judgment  was  given  for  the  plaintiff."  (e) 

Of  a  traverse  too  narroWy  the  following  is  an  ex- 
ample. In  an  action  of  assumpsit  brought  for  a 
compensation  for  the  plaintiff's  service,  as  a  hiied 
servant,  the  plaintiff  alleged  that  he  served  from 
21st  March,  1647,  to  1st  November,  1664;  the 
defendant  pleaded  that  the  plaintiff  continued 
in  the  service  till  December,  1658,  and  then  vo- 
luntarily quitted  the  service ;  without  thisy  that  he 
served  tmtil  the  1st  November,  1664.  This  was  a  bad 
traverse;  for,  as  the  plaintiff,  in  this  action  for  da- 
mages,  is  entitled  to  compensation,  pro  tan  to,  for 
any  period  of  service,  it  is  obviously  no  answer  to 
say  that  he  did  not  serve  the  whole  time  alleged  (J^. 
So  a  traverse  may  be  too  narrow,  by  being  applied 


(e)  Hob.  119.  (/)  1  Saund.  267, 268.  n.  (1 ). 
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to  part  only  of  an  allegation  which  the  law  con* 
siders  as  in  its  nature  indivisible  and  entire ;  such 
as  that  of  a  prescription  or  grant.  Thus,  in  an 
action  of  trespass  for  breaking  and  entering  the 
plaintiffs  close,  called  S.  C,  and  digging  stones 
therein,  the  defendant  pleaded  that  there  are  cer- 
tain wastes  lying  open  to  one  another — one,  the  ' 
close  called  S.  C,  and  the  other,  called  S.  G. ;  and 
so  proceeded  to  prescribe  for  the  liberty  of  digging 
stones  in  both  closes,  and  justified  the  trespasses 
under  that  prescription.  The  replication  traversed 
the  prescriptive  right  in  S*  C.  onhf^  dropping  S.  G. ; 
but  the  court  held  that  the  traverse  could  not  be  so 
confined,  and  must  be  taken  on  the  whole  prescript 
tion  as  laid(^). 

S.ECTION  III. 

OF  RULES  WHICH  TEND  TO  PRODUCE   SINGLENESS  OR 

UNITY,  IN  THE  ISSUE. 

The  following  rules  enforce  singleness  in  the 
method  of  pleading  or  allegation  j  and,  by  conse- 
quence, tend  to  produce  a  single  issue. 

RULE  I. 
PLEADINGS  MUST  NOT  BE  DOUBLE  (A). 

This  rule  applies  both  to  the  declaration  and  sub- 
sequent pleadings.  Its  meaning,  witli  respect  to 
the  former,  is,  that  the  declaration  must  not,  in 
support  of  a  single  demand,  allege  several  distinct 
matters,  by  any  one  of  which,  that  demand  is  suffi- 

(g)  4  T,  R.  157. 

(A)  Ckim.  Dig.  Pleader  (C.  33.)  (E.  2.>  (F.  16.)     Bac.  Ab. 
Pkas,  &c.  (K).     2  Vent.  198. 
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ciently  supported.  With  respect  to  the  subsequent 
pleadings,  the  meaning  is,  that  none  of  them  is  to 
contain  several  distinct  answers  to  that  which  pre- 
ceded it;  and  the  reason  of  the  rule  in  each  case, 
is,  that  such  pleading  tends  to  several  issues  in  re- 
spect of  a  single  claim  (i). 

The  rule,  it  may  be  observed,  in  its  terms,  points 
to  doubleness  only ;  as  if  it  prohibited  only  the  use 
of  two  allegations,  or  answers,  of  this  description ; 
but  its  meaning,  of  course,  equally  extends  to  the 
case  of  more  than  two, — the  term  doubleness^  or  du- 
pUcihfy  being  applied  (though  with  some  inaccu- 
racy) to  either  case. 

Of  this  rule,  as  applied  to  the  declaration^  the 
following  is  an  example.  The  plaintiff  declared  in 
debt,  on  a  penal  bill  (Ar),  by  which  the  defendant 
was  to  pay  ten  shillings  on  the  11th  of  June,  and 
ten  shiUings  upon  the  10th  of  July  next  following, 
and  ten  shillings  every  three  weeks  after,  till  a 
certain  total  sum  were  satisfied  by  such  several  pay- 
ments; and,  by  the  said  bill,  the  defendant  bound 
himself  for  the  true  payment  of  the  said  several 
sums,  in  the  penal  sum  of  seven  pounds;  and  the 
plaintiff  alleged  that  the  defendant  did  not  pay  the 


(t)  La  cause  est  pur  ceo,  que  deux  issues  purroient  estre  pris 
sur  les  plees.  Per  Finchden^  40  Ed.  3.  45.  See  also  15  £d.  4. 
1. 

(k)  Bills  penal  are  instruments  not  now  in  use;  having  been 
superseded  by  bonds  with  conditions.  The  example  in  the  text^ 
would^  therefore,  not  occur  in  modern  practice;  but  serves  equally 
well^  the  purpose  of  illustration. 
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said  total  sum,  or  am/ part  thereof  upon  the  several 
days  aforesaid;  whereby  an  action  had  accrued  to 
him,  to  demand  the  said  penalty  of  seven  pounds. 
This  was  held  bad  for  duplicity.  For,  if  the  de- 
fendant had  failed  in  payment  of  any  one  of  the 
sums,  such  failure,  would  alone,  be  a  breach  of  the 
condition,  and  sufficient  to  entitle  the  plaintiff  to 
the  penalty  he  claimed;  and  the  plaintiff  ought, 
therefore,  to  have  confined  himself  to  the  allegation 
of  the  non-payment  of  one  of  those  sums  only  (/). 
So,  where  the  plaintifi*  declared  in  assumpsit,  that 
the  defendant  was  indebted  to  him,  in  such  a  sum, 
for  nourishing  one  E.  L.  at  the  request  of  the  de- 
fendanty — which  the  latter  promised  to  pay;  and 
also,  that  the  defendant  promised  to  pay  him  so 
much  as  he  reasonably  deserved  to  have,  for  nou- 
rishing the  said  E.  L.  during  the  same  time, — this 
was  bad  for  duplicity;  and  indeed,  also,  for  repug- 
nancy (another  fault  in  pleading,  that  will  be  here- 
after considered) ;  as  the  two  promises, — to  pay  a 
sum  certain,  and  to  pay  quantum  meruit, — were 
inconsistent,  and  could  not  stand  together  (m). 

Of  duplicity,  in  pleadings  subsequent  to  the  decla- 
ration^ the  following  example  occurs  in  a  plea  in 
abatement.  The  defendant  pleaded,  in  disability  of 
the  person  of  the  plaintifl^  ten  difierent  outlawries 
adjudged  against  him;  and  it  was  held  that  the  plea 
was  ill  for  duplicity, — because  the  plaintiff  was  dis- 
abled as  well  by  one  outlawry — as  by  the  whole 

(0  2  Vent  198.  222. 

(m)  7  Mod.  148.     As  to  duplicity  in  the  declaration,  see  also  2 
Burr.  773.    2  R«p.  4. 
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ten  (n).  The  following  is  an  instance  of  duplicity 
in  a  plea  in  bar.  In  trespass  for  breaking  a  close, 
and  depasturing  the  herbage  with  cattle,  if  the  de- 
fendant pleads  that  A.  had  a  right  of  common,  and 
B.  also  a  right  of  common,  in  the  close,  and  that 
the  defendant,  as  their  servant,  and  by  their  com- 
mand, entered  and  turned  in  the  cattle,  in  exercise 
of  their  rights  of  common,  the  plea  is  bad  for  du« 
plicity  (o) ;  because  the  title  of  either  one  or  other  of 
the  commoners,  and  the  authority  derived  as  his 
servant,  would  have  alone  constituted  a  sufficient 
answer  to  the  declaration.  Duplicity  in  the  repU- 
catioHf  may  be  thus  exemplified.  The  plaintiff  de- 
clared in  trespass,  for  breaking  and  entering  his 
stable,  cutting  asunder  a  beam,  and  throwing  down 
the  tiles  of  the  roof.  The  defendant  justified,  as 
s^rant  to  Sir  H.  G. ;  and  pleaded  that  Sir  H.  G.  was 
seised  of  a  wall,  in  his  demesne  as  of  fee,  and  be- 
cause the  beam  was  placed  in  the  wall  of  the  said 
Sir  H.  G.  without  his  consent,  the  defendant,  as 
his  servant,  in  order  to  remove  this  nuisance,  did 
enter  the  stable,  and  cut  the  beam  as  near  to  the 
wall  as  he  could,  doing  as  little  damage  as  possible; 
and  thereby  the  tiles  were  thrown  down.  The  plaint 
tiff  replied,  traversing  that  the  wall  was  Sirff.G.'sj 
and  then,  with  a  protestation,  that  the  wall  was  not 
hisy  farther  pleaded  that  the  defendant,  of  his  own 
wrong,  did  throw  down  the  tiles,  for  the  cutting  the 
beam  as  aforesaid.     The  <;ourt  held  that  the  first 


(m)  Garth.  8.     See  Appendix^  notb  (56). 

(o)  Vin.  Ab.  Tit.  Double  Pleas,  (A.)  114.  ekes  15  Hen.  7*  10. 
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traverse  being  a  complete  answer  to  the  whole,  the 
second  made  the  replication  double  (p). 

The  object  of  this  rule  being  to  enforce  a  single 
issue  upon  a  single  subject  of  claifJh  admitting  of 
several  issues,  where  the  claims  are  dtstinct(jq)j  the 
rule  is,  accordingly,  carried  no  farther  than  this,  in 
its  application.  The  declaration^  therefore,  may,  in 
support  of  several  demands^  allege  as  many  distinct 
matters  as  are  respectively  applicable  to  each. 
Thus,  let  one  of  the  examples  above  given,  with 
respect  to  the  declaration,  be  so  far  varied  as  to  sub- 
stitute for  the  case  of  an  action  in  debt,  on  a  penal 
bill,  for  the  penalty  accrued  in  consequence  of  non- 
payment of  a  sum,  by  several  instalments, — ^the  case 
of  an  action  of  covenant,  on  a  covenant  to  pay  that 
sum  by  similar  instalments.  In  this  latter  case,  the 
plaintiff  might,  without  duplicity,  declare  that  the 
defendant  **  did  not  pay  the  said  total  sum,  or  any 
"  part  thereof,  upon  the  several  days  aforesaid.** 
For  he  does  not,  as  in  the  action  upon  the  penal 
bill,  found  upon  such  non-payments  a  single  claim, 
viz.  the  claim  to  the  penalty  of  seven  pounds ;  there 
being  no  penalty  in  question,  his  claims  are  multi- 
plied in  proportion  to  the  number  of  non-pay- 
ments; that  is,  he  is  entitied  to  ten  shillings  in 
respect  of  the  first  default,  and  ten  shillings  more 
upon  each  of  the  rest;  the  allegation  of  several  de- 
faults, is,  therefore,  in  this  case,  the  allegation  of  so 
many  distinct  demands,  and  consequentiy  allow- 

(p)  Rep.  temp.  Hard.  289.  {q)  Supr^  p.  151. 
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able  (r).  So  the  plea^  though  it  must  not  contain 
several  answers  to  the  whole  of  the  declaration, 
may  nevertheless  make  distinct  answers  to  such 
parts  of  it,  as  relate  to  different  matters  of  claim  or 
complaint  (s).  Thus,  in  the  preceding  example  of 
duplicity  in  a  plea  in  bar,  if  the  case  were  a  little 
varied, — ^and  the  defendant  being  charged  with 
putting  five  beasts  on  the  common,  had  pleaded 
that  A.  and  B.  had  respectively  rights  of  common 
there,  and  that  he,  as  the  servant  of -4.,  put  in  two 
of  the  beasts  in  respect  of  his  common  right,  and, 
as  the  servant  of  B.,  put  in  three,  in  respect  of  his 
common  right, — there  would  no  longer  be  dupli- 
city; for  he  pleads  the  several  titles,  not  as  several 
answers  to  the  same  subject  of  claim  or  complaint, 
but  as  distinct  answers  to  different  matters  of  com- 
plaint, arising  in  respect  of  different  cattle  (0-  So  , 
in  the  replication^  and  other  subsequent  parts  of  the 
series,  a  severance  of  pleading  may  take  place  in 
respect  of  several  subjects  of  claim  or  complaint. 
Thus,  if  an  action  be  brought  for  trespasses  in  closes 
A.  and  B.,  and  defendant  pleads  a  single  matter  of 
defence  applying  to  both  closes,  the  plaintiff  is  still 
at  liberty,  in  his  replication,  to  give  one  answer  as 
to  so  much  of  the  plea,  as  applies  to  close  A.^  and 
another  answer,  as  to  so  much  of  the  plea,  as  applies 
to  close  B.  (u).  The  power,  however,  of  alleging  in 
a  plea,  distinct  matters,  in  answer  to  such  parts  of 
the  declaration,  as  relate  to  different  claims,  seems 


(r)  See  Bac  Ab.  Pleas,  &c  p.  446.  5th  edit. 
(*)  Com.  Dig.  Pleader  (E.  2.).     Co.  Litt.  304.  a. 
(/)  Vin.  Ab.  Tit.  Double  Pleas,  (A.)  115. 
(n)  See  an  example  in  SWils.  127. 
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to  be  subject  to  this  restriction, — ^that  neither  of  the 
matters  so  alleged,  be  such  as  would  alone  be  a  suf- 
ficient answer  to  the  whole.  Thus,  if  an  action  be 
brought  on  two  bonds,  though  the  defendant  may 
plead  as  to  one,  payment, — ^and,  as  to  the  other, 
duress, — ^yet,  if  he  pleads  as  to  one,  a  release  of  all 
actions, — and,  as  to  the  other,  duress, — ^it  will  be 
double ;  for  the  release  is  alone,  a  sufficient  answer 
to  both  bonds  (s). 

Again,  if  there  be  several  defendants^  the  rule 
against  duplicity,  is  not  carried  so  far  as  to  compel 
each  of  them  to  make  the  same  answer  to  the  de- 
claration. Each  defendant  is  at  liberty  to  use 
such  plea  as  he  may  think  proper  for  his  own  de- 
fence; and  they  may  either  join  in  the  same  plea, 
or  sever,  at  their  discretion  (y).  But  if  the  de- 
fendants have  once  united  in  the  plea,  they  cannot 
afterwards  sever  at  the  rejoinder,  or  other  later 
.stage  of  the  pleading. 

Where  in  respect  of  several  subjects  or  several 
defendants,  a  severance  has  thus  taken  place  in 
the  pleading,  this  may  of  course  lead  to  a  corre- 
sponding severance  in  the  whole  subsequent  series ; 
and  (as  the  ultimate  eBkct)  to  the  production  of 
several  issues.  And  where  there  are  several  issues, 
they  may  respectively  be  decided  in  fevour  of  dif- 


(x)  Doct.  PL  p.  136.  18  Vin.  Ab.  Tit.  Double  Pleas  (D).  In 
Viner,  however^  some  cases  are  cited>  which  show  that  this  restric- 
tion has  not  been  unifbrmlj  observed;  or  is  at  least  to  be  taken  with 
several  exceptions. 

(y)  Co.  Litt.  308.  a.  It  is  said,  however.  Hob.  245.  that  they 
cannot  sever  in  dilatory  pleas.     Sed  qu.  ?     See  Hob.  250. 
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fefent  parties;  and  the  judgment  will  follow  the 
same  division. 

Such  being,  in  general,  the  nature  of  duplicity, 
the  fbl  lowing  rules  or  points  of  remark,  will  tend  to 
its  further  illustration. — 

1.  A  pleading  mil  be  dotible^  that  contains  seve- 
ral answerSf  whatever  be  the  class  or  quality  of  the 
answer.  Thus  it  will  be  double,  by  containing  se- 
veral matters  in  abatement^  or  several  matters  in 
bar(z);  or  by  containing  one  matter  in  abatement, 
and  another,  in  bar  (a).  So  a  pleading  will  be 
double,  by  containing  several  matters  in  corifession 
and  avoidance,  or  several  answers  by  way  of  tra- 
verse; or  by  combining  a  traverse,  with  a  matter  in 
confession  and  avoidance  (A). 

2.  Matter  may  suffice  to  make  a  pleading  double, 
though  it  be  ill  pleaded.  Thus  in  trespass  for  as- 
sault and  battery,  the  defendant  pleaded  that  he 
committed  the  trespasses,  in  the  moderate  correc- 
tion of  the  plaintifi^  as  his  servant ;  and  farther 
pleaded,  that  since  that  time,  the  plaintiff  had  dis- 
charged and  released  to  him,  the  said  trespasses, — 
without  alleging,  as  he  ought  to  have  done,  a  re- 
lease under  seal.  The  court  held  that  this  plea 
was  double — ^the  moderate  correction,  and  the  re- 

(z)  Com.  Dig.  Pleader  (£.  2.) ;  and  see  the  cases  already  cited 
on  the  subject  of  duplicity. 

(fl  )  Semb.  Com.  Dig.  Pleader  (E.  2.).     1  Sid.  176. 

lb)  Com.  Dig.  Pleader  (E.  2.).  Bac  Ab.  Pleas,  &c.  (K.)  and 
see  the  cases  already  cited. 
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lease,  being  each  a  matter  of  defence ; — and  though 
the  release  was  insufficiently  pleaded,  yet  as  it  was  a 
matter  that  a  material  issue  might  have  been  taken 
upon,  it  sufficed  to  make  the  plea  double  (c). 

On  the  other  hand,  it  seems  that 

3.  Matter  immaterial  cannot  operate  to  make  a 
pleading  double  (d).    Thus,  in  an  action  l)y  the  ex- 
ecutors of /•  G.J  on  a  bond  conditioned  that  the 
defendant  should  warrant  to  J.G.  a  certain  meadow, 
the  defendant  pleaded  that  the  said  meadow  was 
copyhold  of  a  certain  manor,  and  that  there  is  a 
custom  within  the  manor,  that  if  the  customary 
tenants  faU  in  payment  of  their  rents  and  services, 
or  commit  waste,  then  the  lord  for  the  time  being, 
may  enter  for  forfeiture ;  and  that  the  said  J.  G., 
during  his  life,  peaceably  enjoyed  the  meadow; 
which  descended  after  his  death  to  one   £.,  his 
son  and  heir;  who,  of  his  own   wrong,  entered 
without  the  admission  of  the  lord,  against  the  cus- 
tom of  the  manor  ;  and  because  three  shillings  of 
rent,  were  in  arrear  on  such  a  day,  the  lord  en- 
tered into  the  meadow,  as  into  lands  forfeited.  On 
demurrer,  it  was  objected  (among  other  things) 
that  the  plea  was  double ;  because  in  shewing  the 
forfeiture    to    have   accrued  by  the   heir's  own 

(c)  Bap.  Ab.  Pleas,  &c.  (K.).  2.    Sid.  175.     Keble,  661. 

(d)  Bac.  Ab.  Pleas,  &c  (K.).  2.  1  Hen.  7-  16.  Dyer,  42. 
b.  Doct.  PI.  138.  There  is,  however,  a  dictum  of  Doddridge,  J., 
that  a  plea  may  be.  double,  though  only  one  of  the  matters  be  mate- 
rial (Poph.  186.)  ;  but  the  weight  of  the  authmties,  and  the  rea- 
son of  the  thing,  are  opposed  to  this  opinion. 


'^ 
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wrongful  act,  two  several  matters  are  alleged  ; — 
first,  that  he  entered  without  admission,  against 
the  custom ;  secondly,  that  three  shillings  of  rent 
were  in  arrear.  But  the  judges  held,  that  the  only 
sufficient  cause  of  forfeiture  was  the  non-payment 
of  rent ;  that  there  being  no  custom  alleged  for 
forfeiture  in  respect  of  entry  without  admission, 
the  averment  of  such  entry  was  mere  surplusage, 
and  could  not,  therefore,  avail  to  make,  the  plea 
double  (e).  It  is,  however,  to  be  observed,  that 
the  plea  seems  to  reb/  on  the  non-payment  of  the 
rent,  as  the  only  ground  of  forfeiture ;  for  it  alleges, 
that  **  because  three  shillings  of  the  rent  were  in 
**  arrear,  the  lord  entered ;"  and  the  court  noticed 
this  circumstance.  The  case,  therefore,  does  not 
explicitly  decide,  that  where  two  several  matters 
are  not  only  pleaded,  but  relied  upon^  the  immate- 
riality of  one  of  them  shall  prevent  duplicity  ;  but 
the  manner  in  which  the  judges  express  themselves, 
seems  to  shew  that  the  doctrine  goes  to  that  ex- 
tent ;  and  there  are  other  authorities  the  same 
way  (/). 

This  doctrine,  that  a  plea  may  be  rendered 
double  by  matter  ill  pleaded^  but  not  by  immaterial 
matter,  quite  accords  with  the  object  of  the  rule 
against  duplicity,  as  formerly  explained  {g).  That 
object  is  the  avoidance  of  several  issues.  Now 
whether  a  matter  be  well  or  ill  pleaded,  yet  if  it 
be  sufficient  in  substance,   so  that  the  opposite 


{e)  Dyer,  42.  (/)  Bac.  Ab.  Pleas,  &c.  (K.)  2. 

(jg)  Supra,  p.  265.;  and  see  also  p.  151. 
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party  may  go  to  issue  upon  it,  if  he  chuses  to 
plead  over,  without  taking  the  formal  objection, — 
such  matter  tends  to  the  production  of  a  separate 
issue;  and  is  on  that  ground  held  to  make  the 
pleading  double.  On  the  other  hand,  if  the  mat- 
ter be  immaterial,  no  issue  can  properly  be  taken 
upon  it :  it  does  not  tend,  therefore,  to  a  separate 
issue,  nor,  consequently,  fall  within  the  rule  against 
duplicity. 

4.  No  matter  will  operate  to  make  a  pleading 
double,  that  is  pleaded  only  as  necessary  inducement 
to  another  allegation.  Thus,  it  may  be  pleaded 
without  duplicity,  that  after  the  cause  of  action 
accrued,  the  plaintiff  (a  woman)  took  husband, 
and  that  the  husband  afterwards  released  the  de- 
fendant ;  for  though  the  coverture  is  itself  a  de- 
fence, as  well  as  the  release,  yet  the  averment  of 
the  coverture,  is  a  necessary  introduction  to  that  of 
the  release  (A).  This  exception  to  the  general 
rule,  is  prescribed  by  an  evident  principle  of  jus- 
tice J  for  the  party  has  a  right  to  rely  on  any  single 
matter  that  he  pleases,  in  preference  to  another, — 
as  in  this  instance,  on  the  release,  in  preference  to 
the  coverture ;  but  if  a  necessary  inducement  to  the 
matter  on  which  he  relies,  when  itself  amounting  to 
a  defence,  were  held  to  make  his  pleading  double^ 
the  effect  would  be  to  exclude  him  from  this  right, 
and  compel  him  to  rely  on  the  inducement  only. 

5.  No  matters,  however  multifarious^  will  operate 


{K)  Bac  Ab.  Pleas,  &c.  (K.)  2.     Com.  Dig.  Pleader  (E.  2.). 
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ta  make  a  pleading  double^  that  together  constitute 
but  one  connected  proposition^  or  entire  point.  Thus, 
to  an  action  for  assault  and  imprisonment,  if  the 
defendant  plead  that  he  arrested  the  plaintiff  on 
suspicion  of  felony,  he  may  set  forth  any  number 
of  circumstances  of  suspicion,  though  each  cir- 
cumstance may  be  alone  sufficient  to  justify  the 
arrest ;  for  all  of  them,  taken  together,  do  but 
amount  to  one  connected  cause  of  suspicion  (i). 
This  qualification  of  the  rule  against  duplicity, 
applies  not  only  to  pleadings  in  confession  and 
avoidance,  but  to  traverses  also;  so  that  a  man 
may  deny  as  well  as  affirm,  in  pleading,  any  num- 
ber of  circumstances  that  together  form  but  a 
single  point  or  proposition.  Thus,  in  an  action  of 
trespass,  for  breaking  the  plaintiff's  close,  and  de^ 
pasturing  it  with  cattle,  the  defendant  pleaded  a 
right  of  common  in  the  close,  for  the  said  cattle, 
being  bis  own  commonable  cattle,  levant  and  cou- 
chant  upon  the  premises.  The  plaintiff,  in  the 
replication,  traversed,  *<  that  the  cattle  were  the 
*^  defendant's  own  cattle,  and  that  they  were  levant 
^  and  couchant  upon  the  premises,  and  common- 
*«  able  cattle."  On  demurrer  for  duplicity,  it  was 
objected  that  there  were  three  distinct  facts  put  in 
issue  by  this  replication,  any  one  of  which  would 
be  sufficient  by  itself ;  but  the  court  held  that  the 
point  of  the  defence  was,  that  the  cattle  in  ques- 
tion were  entitled  to  common ; — that  this  point  was 
single,  though  it  involved  the  three  several  Jacts^ 


(0  Vin.  Ab.  Doable  Pleas  (A.)  7-  cites  2  Ed.  4. 8. 
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that  the  cattle  were  the  defendant's  own,  that  they 
were  levant  and  couchant,  and  that  they  were 
commonable  cattle; — that  the  replication  traversing 
these  facts,  in  effect,  therefore,  only  traversed  the 
single  point, — whether  the  cattle  were  entitled  to 
common? — and  was  consequently  not  open  to 
the  objection  of  duplicity  (Ar).  The  most  frequent 
instance  of  this  cumulative  traverse,  as  it  may  be 
called,  occurs  in  tlie  case  of  the  replication,  de 
injurid  absque  tali  causS.  This  replication  (it  will 
be  recollected)  alleges  that  the  defendant  did  the 
act  (the  subject  of  complaint)  of  his  own  wrong, 
and  **  without  the  cause  alleged;**  and  this  cause 
frequently  consists  of  several  connected  circum- 
stances,— of  which  the  example  formerly  given  (J) 
may  serve  as  an  illustration.  It  is,  however  (as 
was  formerly  stated)  (tw),  a  restriction  in  the  use  of 
this  replication,  that  it  cannot  be  applied  so  as 
to  include  in  the  traverse,  any  matter  alleged  on 
the  other  side,  in  the  nature  of  title^  interest^  autho- 
rity^  or  matter  qf  record.  If,  therefore,  any  such 
matter  be  contained  in  the  plea,  and  the  plaintiff 
wishes  to  deny  it,  such  matter  must  be  traversed 
separately  ;  or  if  he  chuses  not  to  point  the  denial 
to  this,  but  to  other  matters  in  the  plea,  these 
other  matters  must  separately  form  the  subject  of 
traverse.  In  the  former  case,  the  denial  is  in  the 
words  of  the  allegation ;  in  the  latter,  the  usual 
form  is  to  plead  with  a  protestation,  and  a  traverse 
de  injuria  absque  residuo  causce ;  thus: — "  pro- 

{k)  1  Burr,  316.       (/)  Supri,  p.  186.       (m)  Supra,  p.  188. 
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testing  that  the  said  C  2>.  is  not  seised,  &c. 

For  replication,  nevertheless,  in  this  behalf,  the 
"  said  A.  B.  says,  that  the  said  C  2).,  of  his  own 
**  wrong,  and  without  the  residue  qf  the  cause  in 
*^  his  said  plea  alleged,  broke  and  entered  the 
"  said  close,  &c.**  (w).  And  it  is  to  be  observed, 
that  this  restriction,  by  which  matter  of  /i7fe,  in- 
terest,  authority^  or  record^  is  required  to  be  sepa- 
rately traversed,  is  not  to  be  taken  as  applicable 
merely  to  the  use  of  the  replication  de  injuria, 
but  extends  (it  is  conceived)  in  its  principle,  to 
all  cases  of  cumulative  traverse;  so  that  it  maybe 
said  to  be  generally  true,  that  where  any  such 
matter  is  alleged  in  connexion  with  other  circum- 
stances, it  is  not  a  case  in  which  it  is  competent  to 
the  other  party  to  traverse  cumulatively(o);  and, 
that  if  he  include  all  these  circumstances  in  the 
same  traverse,  his  pleading  will  be  double. 

In  some  cases,  the  general  issues  appear  to  par- 
take  of  the  nature  of  these  cumulative  traverses. 
For  some  of  them  ai'e  so  framed,  as  to  convey  a 
denial,  not  of  any  particular  fact,  but,  generally, 
of  the  whole  matter  alleged — as  not  guilty^  in 
trespass,  or  trespass  on  the  case, — and  nil  debet^ 
in  debt.  And  in  assumpsit,  the  case  is  the  same 
in  effect,  according  to  a  relaxation  of  practice  for- 
merly explained  {p) ;  by  which  the  defendant  is  per- 
mitted, under  the  general  issue,  in  that  action,  to 


(»)  See  the  precedents,  9  Went.  327-     2  Chitty,  644. 
(o)  See  Bui.  Ni.  Pri  93.  .  (p)  SuprA,  p.  18L 
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avail  himself  (with  some  few  exceptions),  of  any 
matter  tending  to  disprove  his  liability.  The  conse- 
quence is,  that  under  these  general  issues,  the  de- 
fendant has  the  advantage  of  disputing,  and,  there- 
fore, of  putting  the  plaintiff  to  the  proof  of,  every 
averment  in  the  declaration,  TTius,  by  pleading 
not  guilb/,  in  trespass  quare  clausum  fregit,  he  is 
enabled  to  deny,  at  the  trial,  both  that  the  land 
was  the  plaintiff's,  and  that  he  committed  upon  it 
the  trespasses  in  question ;  and  the  plaintiff  must 
establish  both  these  points  in  evidence.  Indeed, 
besides  this  advantage  of  double  denial^  the  defend- 
ant obtains,  under  the  general  issue,  in  assump- 
sit, and  other  actions  of  trespass  on  the  case, 
the  advantage  of  double  pkading  in  ctmfessum  and 
avoidance.  For,  as,  upon  the  principles  formerly 
explained  (9),  he  is  allowed,  in  these  actions,  to 
bring  forward,  upon  the  general  issue,  almost  any 
matters  (though  in  the  nature  of  confession  and 
avoidance),  which  tend  to  disprove  his  debt  or 
lidbiUty,-*-so  he  is  not  limited  (as  he  would  be  in 
special  pleading)  to  a  reliance  on  any  single  mat- 
ter of  this  description ;  but  may  set  up  any  number 
of  these  defences.  While  such  is  the  effect  of  many 
of  the  general  issues,  in  mitigating  or  evading  the 
rule  against  duplicity,  the  remark  does  not  apply  to 
all.  Thus,  the  general  issue  of  non  est  factum^  raises 
only  a  single  question — namely,  whether  the  de- 
fendant executed  a  valid  and  genuine  deed,  such 
as  is  alleged  in  the  declaration.     The  defendant 


(9)  Supra,  p.  181.  163. 
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may,  under  this  plea»  insist  that  the  deed  was  not 
executed  by  him,  or  tliat  it  was  executed  under 
circumstances  which  annul  its  effect,  as  a  deed, — 
but  can  set  up  no  other  kind  of  defence. 

The  rule  against  duplicity  in  pleading,  being 
now  explained  (r),  it  is  necessary,  in  the  next  place, 
to  advert  to  certain  modes  of  practice^  by  which  the 
effect  of  that  rule  is  materially  qualified  and  evaded. 
These  are,  the  use  of  several  counts^  and  the  allow- 
ance oi  several  pleas  ; — the  former  being  grounded 
on  ancient  practice, — the  latter,  on  the  stat.  4  Ann. 
c.  16. 

First  shall  be  considered,  the  subject  of  several  of  several 

.  counts. 

counts. 

Where  a  plaintiff  has  several  distinct  causes  of 
action,  he  is  allowed  to  pursue  them  cumulatively 
in  the  same  original  writ, — subject  to  certain  rules 
which  the  law  prescribes,  as  to  joining  such  de- 
mands only,  as  are  of  similar  quality  or  character  (^). 
Thus,  he  may  join  a  claim  of  debt  on  bond,  with  a 
claim  of  debt  on  simple  contract,  and  pursue  his 
remedy  for  both,  by  the  same  original  writ,  in  debt. 
So,  if  several  distinct  trespasses  have  been  com- 
mitted, these  may  all  form  the  subject  of  one  ori- 
ginal writ  in  trespass ;  but,  on  the  other  hand,  a 
plaintiff  cannot  join  in  the  same  suit,  a  claim  of 
debt  on  bond,  and  a  complaint  of  trespass, — these 

(r)  See  Appendix,  note  (57)- 

(«)  Upcm  this  subject,  see  Bac.  Ab.  Actions  (C). 
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being  dissimUar  in  kind(/).  Where  a  plaintiff 
thus  makes  several  demands  by  the  same  writ,  his 
course  of  proceeding  in  debt,  covenant  and  detinue, 
and  the  real  and  mixed  actions  (where  the  writs 
are  in  a  simple  and  general  form)  (u),  is  merely 
to  enlarge  his  claim,  in  point  of  sums  and  quanti- 
ties;— but  in  trespass,  and  trespass  on  the  case 
(where  the  form  is  more  special)  (.r),  the  original 
writ  separately  specifies  each  subject  of  claim  or 
complaint;  For  example,  if  the  action  be  brought 
in  trespass,  for  two  assaults  and  batteries,  the  ori- 
ginal writ,  after  setting  forth  one,  proceeds  to  de- 
tail the  other.  And  when  the  time  for  the  decla- 
ration arrives,  the  plaintiff,  in  all  forms  of  action, 
sets  forth,  in  the  declaration,  separately,  each  dif- 
ferent subject  of  claim  or  complaint,  thus  put  to- 
gether in  the  same  writ  So,  in  the  case  of  pro- 
ceeding by  hilU  the  different  claims  or  complaints 
are  separately  brought  forward  in  the  bill  or  decla- 
ration ;  care,  however,  being  taken,  to  join  only 
such  as  might  have  been  jointly  claimed  by  the 
same  original.  Such  different  claims  or  complaints 
constitute  different  parts  or  sections  of  the  decla- 
ration ;  and  are  known  in  pleading,  by  the  descrip- 
tion of  several  counts  {y). 

But,  in  order  to  give  the  unlearned  reader  an 
exact  idea  of  the  nature  of  several  counts,  it  will 


(t)  See  Appendix,  note  (58). 

(t/)  See  the  forms  of  writs,  in  the  first  chapter. 

{x)  Ibid.  {y)  See  Appendix^  note  (59). 
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be  necessary  (though  it  lead  to  the  insertion  of 
some  very  common  and  well  known  forms),  to  lay 
before  him  the  following  examples : — 


DECLARATION 

In  Trespass. 

For  Assault  and  Battery. 

(By  Original.) 
In  the  King's  Bench. 


Term,  in  the year  of  the  reign 

of  King  George  the  Fourdi. 

to  wit,  C.  D.  was  attached  to  answer  A.  B.  of  a 

plea,  wherefore  he  the  said  C.  i>.,  with  force  and  arms,  at 

in  the  county  of made  an  assault  upon  the 

said  A.  B.y  and  beat,  wounded,  and  ill-treated  him,  so  that 
his  life  was  despaired  of.     And  alsOy  wherefore,  with  force 

and  arms,  at aforesaid,  in  the  county  aforesaid,  the 

said  C.  Z>.  made  another  assault  upon  the  said  A.  B.^  and 
a^in  beat,  wounded,  and  ill-treated  him,  so  that  his  life 
was  despaired  of,  and  other  wrongs  to  him  there  did,  to  the 
damage  of  tlic  said  A.  B.y  and  agamst  the  peace  of  our  Lord 

the  now  King.     And  thereupon  the  said  A,  J5.,  by 

his  attorney,  complains:  For  that  the  said  C.  D.  heretofore, 

to  wit,  on  the day  of in  the  year  of  our  Lord 

,  with  force  and  arms,   at in  the  county 

of '- — ,  made  an  assault  upon^the  said  A.  JB.,  and  beat, 

wounded,  and  ill-treated  him,  so  that  his  life  was  despaired 
of.  And  alsoy  for  that  the  said  C  jD.  heretofore,  to  wit, 
on  the  day  and  year  aforesaid,  with  force  and  arms,  at 
aforesaid,  in  the  county  aforesaid,  made  another  as- 
sault upon  the  said  A.  A,  and  again  beat,  wounded,  and 
ill-treated  him,  so  that  his  life  was  despaired  of,  and  other 
wrongs  to  him  then  and  there  did^  against  the  peace  of  our 
said  Lord  the  King,  and  to  the  damage  of  the  said  A.  B.  of 
—  pounds.     And  therefore  he  brings  his  suit,  &c.  (z) 


(z)  See  the  declaration^  with  a  count  for  one  assault  and  bat- 
tery only,  supra,  p.  43. 
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DECLARATION 

In  Assumpsit 

For  goods  sold,  work  done,  money  lent,  8tc. 

(By  Original.) 
In  the  King's  Bench. 


Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  C.  Z>.  was  attached  to  answer  A.  B.  of  a 

plea  of  trespass  on  the  case.     And  thereupon,  the  said  A. 

B^  by ,  his  attorney,  compl^s: — For  that,  whereas 

the  said  C.  D.  heretofore,  to  wit,  on  the  day  of 

,  in  the  year  of  our  Lord ,  at ,  in  the 

county  of ,  was  indebted  to  the  said  A.  B.  in  the  sum 

of pounds,  of  lawful  money  of  Great  Britain,  for 

divers  goods,  wares,  and  merchandizes,  by  the  said  A.  B. 
before  uiat  time,  sold  and  delivered  to  the  said  C.  D.,  at 
his  special  instance  and  request;  and  being  so  indebted, 
he,  the  said  C  Z>.,  in  consideration  thereof  afterwards,  to  wit, 

on  the  day  and  year  aforesaid,  at aforesaid,  in  the 

county  aforesaid,  undertook  and  faithfully  promised  the  said 
A.  B.  to  pay  him  the  said  sum  of  money,  when  he,  the  said 
C  Z).,  should  be  thereto  afterwards  requested.  And  whereas 
also,  the  said  C  D.  afterwards,  to  wit,  on  the  day  and  year 

aforesaid,  at aforesaid,  in  the  county  aforesaid,  was 

indebted  to  the  said  A.  B.  in  the  farther  sum  of 

pounds,  of  like  lawful  money,  for  work  and  labour,  care  and 
diligence,  by  the  said  A.  B.  before  that  time,  done,  perform- 
ed, and  bestowed  in  and  about  the  business  of  the  said  C. 
Z>.,  and  for  the  said  C  Z>.,  at  his  like  instance  and  request; 
and  being  so  indebted,  he,  the  said  C.  D.,  in  consideration 
thereof  fmerwards,  to  wit,  on  the  day  and  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  undertook  and 

faithfully  promised  the  said  A.  JB.  to  pay  him  the  said  last 
mentiotiea  sum  of  money,  when  he,  tne  said  C.  2>.,  should 
be  thereto  afterwards  requested.  And  whereas  also,  the  said 
C.  D.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  was  indebted  to 

the  said  A.  B.  in  the  farther  sum  of pounds,  of  like 

lawful  money,  for  so  much  money,  by  the  said  A.  B.  before 
that  time,  lent  and  advanced  to  the  said  C  2>.,  at  his  like  in- 
stance and  request;  and  being  so  indebted,  he,  the  said  C. 
Z>.,  in  consideration  thereof  afterwards,  to  wit,  on  the  day 
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and  year  afisresiud,  at aforesaid,  in  the  county  afore- 
said, undertook  and  fmithfiilly  promised  the  said  A.  B.  to  pay 
him  the  said  last  nienti(»ied  sum  of  money,  when  he,  the 
said  C.  jD.,  should  be  thereto  afterwards  requested,  jind 
vohereas  alsoy  the  said  C.  D.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at aforesaid,  in  the  county  afore- 
said, was  indebted  to  die  said  A.  B.  in  the  farther  sum  of 

pounds,  of  like  lawful  money,  for  so  much  money, 

by  the  said  A.  B.  before  that  time,  paid,  laid  out,  and  ex- 
pended to  and  for  the  use  of  the  said  C.  Z>.,  at  his  like  in- 
stance and  request ;  and  being  so  indebted,  he,  the  ^d  C. 
jD.,  in  consideration  thereof  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at aforesaid,  in  the  county  afore- 
said, undertook  and  faithfully  promised  the  said  A.B.to  pay 
him  the  said  last  mentioned  sum  of  money,  when  he,  the  said 
C  jD.,  should  be  thereto  afterwards  requested.  And  *mhereas 
alsOj  the  said  C  D.  afterwards,  to  wit,  on  the  day  and  year 

aforesaid,  at aforesaid,  in  the  county  aforesaid,  was 

iudebted  to  the  said  A.B.  in  the  fiuther  sum  of 

pounds,  of  like  lawful  money,  for  so  much  money  by  the  said 
C  jD.  before  that  time  had  and  received,  to  ana  for  the  use 
of  the  said  A*  B,;  and,  being  so  indebted,  be,  the  said  C 
Z>.,  in  consideration  thereof  afierwards,  to  wit,  on  the  day 
and  year  aforesaid,  at aforesaid,  in  the  county  afore- 
said, undertook  and  faithfully  promised  the  said  A.  B.  to  pay 
him  the  said  last  mentioned  sum  of  money,  when  he»  the  sua 
C  jD.,  should  be  thereto  afierwards  requested.  Andivhereas 
alsoy  the  said  C  Z).  afterwards,  to  wit,  on  the  day  and  year 

aforesaid,  at aforesaid,  in  the  oounty  aforesaid,  ac-* 

counted  with  the  said  A.  B.  ot  and  concerning  divers  other 
sums  of  money  from  the  said  C.  D.  to  the  said  A.  B.  before 
that  time  due  and  owing,  and  then  in  arrear  and  unpaid; 
and,  upon  that  account,  die  said  C  Z>.  was  then  and  diere 
found  to  be  in  arrear,  and  indebted  to  the  said  A.  B.  in  the 

farther  sum  of pounds,  of  like  lawful  money;  and, 

bein^  so  found  in  arrear  and  indebted,  he,  the  said  G  D^  in 
consideration  thereof  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  — aforesaid,  in  the  countv  aforesaid,  un- 
dertook and  faithfully  promised  the  said  A.  B.  to  pay  him 
the  sakl  last  mentioned  sum  of  money  when  he,  the  said  C 
/>.,  should  be  thereto  afterwards  requested.  Yet  the  said 
C.  D.t  not  regarding  his  said  several  nromises  and  under- 
takings, but  contrivmg  and  fraudulently  intending,  craftily 
and  subtilly,  to  deceive  and  defraud  the  said  A.  B.  in  this 
behalf,  hath  not  yet  paid  the  said  several  sums  of  money,  or 
any  part  thereof,  to  the  said  A,  B.  (although  oftentimes  afler- 
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wards  requested).  But  the  said  C  D.  to  pay  the  same,  or 
any  part  thereof,  hath  hitherto  wholly  refused,  and  still  re- 
fuses, to  the  damage  of  the  said  A,  B.  of pounds; 

and,  therefore,  he  brings  his  suit,  &c.(a) 

When  several  counts  are  thus  used,  the  defend- 
ant may,  according  to  the  nature  of  his  defence, 
demur  to  the  whole, — or  plead  a  single  plea  apply- 
ing to  the  whole,— or  may  demur  to  one  count,  and 
plead  to  another, — or  plead  a  several  plea  to  each 
count;  and,  in  the  two  latter  cases,  the  result  may 
be  a  corresponding  severance  in  the  subsequent 
pleadings,  and  the  production  of  several  issues. 
But,  whether  one  or  more  issues  be  produced,  if 
the  decision,  whether  in  law  or  fact,  be  in  the  plain- 
tiff's favour,  as  to  any  one  or  more  counts,  he  is  en- 
titled to  judgment  pro  tan  to,  though  he  fail  as  to 
the  remainder. 

The  use  of  several  counts,  when  applied  to  dis* 
tinct  causes  of  action,  is  quite  consistent  with  the 
rule  against  duplicity;  for  the  object  of  that  rule, 
as  formerly  explained  (ft),  is,  to  prevent  several 
issues  in  respect  of  the  same  demand  only;  there 
being  no  objection  to  several  issues,  where  the  de- 
mands are  several.  But  it  happens  more  frequently 
than  otherwise,  that,  when  various  counts  are  in- 
troduced, they  do  no/ really  relate  to  distinct  claims, 
but  are  adopted  merely  as  so  many  different  forms 
of  'propounding  the  same  cause  of  action;  and  are, 
therefore,  a  mere  evasion  of  the  rule  against  dupli- 

(a)  See  the  declaration  in  assumpsit^  with  a  count  for  goods 
sold  anlj,  supra^  p.  47* 

(b)  Supril,  p.  265. 
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city.  This  is  a  relaxation  of  very  ancient  date,  and 
has  long  since  passed,  by  continual  sufferance,  into 
allowable  and  regular  practice.  It  takes  place, 
when  the  pleader,  in  drawing  the  declaration  or  bill, 
in  any  action,  or  in  preparing  the  praecipe  (c)  for 
an  original  writ  in  trespass,  or  trespass  on  the  case, 
after  having  set  forth  his  case,  in  one  view,  feels 
doubtful  whether  as  so  stated,  it  may  not  be  insuf- 
ficient in  point  of  law,  or  incapable  of  proof  in  point 
of  fact ;  and,  at  the  same  time,  perceives  another 
mode  of  statement,  by  which  the  apprehended  dif- 
ficulty may  probably  be  avoided.  Not  choosing  to 
rely  on  either  view  of  the  case,  exclusively,  he  takes 
the  course  of  adopting  both ;  and,  accordingly,  in- 
serts the  second  form  of  statement,  in  the  shape  of 
a  second  count,  in  the  same  manner  as  if  he  were 
proceeding  for  a  separate  cause  of  action.  If,  upon 
the  same  principle,  he  wishes  to  vary  still  farther 
the  method  of  allegation,  he  may  find  it  necessary 
to  add  many  other  succeeding  counts  besides  the 
second;  and  thus,  in  practice,  a  great  variety  of 
counts  often  occurs  in  respect  of  the  same  cause  of 
action ;  the  law  not  having  set  any  limits  to  the  dis- 
cretion of  the  pleader,  in  this  respect,  if  fairly  and 
rationally  exercised. 

It  may  be  desirable,  however,  to  explain^  more 
particularly,  in  what  case,  and  with  what  objects, 
resort  is  had  to  several  counts,  in  respect  of  the 
same  cause  of  action.  This  may  happen,  either 
where  the  state  of  facts,  to  which  each  count  re- 
fers, is  really  different,  or  where  the  same  state  of 

{c)  As  to  the  praecipe^  vide  supr^>  26. 
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facts  is  differently  represented.  The  first  case 
may  be  exemplified  in  the  instance  formerly  cited, 
of  an  action  of  debt  on  a  penal  bill — ^whereby  the 
defendant  engaged  to  pay  ^L  as  penalty^  in  the 
event  of  non-payment  of  10^.  on  the  11th  of  June, 
and  l(te.  more  on  the  10th  of  July,  and  105.  every 
three  weeks  after,  till  a  certain  sum  were  satisfied. 
Let  it  be  supposed,  that  the  plaintiff  complains  of 
a  failure  in  payment,  both  on  the  11th  June,  and 
10th  July.  Either  failure  entitles  him  to  the  penal 
sum  for  which  he  brings  the  action ;  but  if  he  states 
them  botli  in  the  same  count,  the  declaration,  as 
we  have  seen,  will  be  double  (rf)*  The  case,  how- 
ever, may  be  such  as  to  make  it  convenient  to  rely 
on  both  defaults;  for  there  may  be  a  doubt,  whe^ 
ther  one  or  other  of  the  payments  were  not  made, 
though  it  may  be  certain  that  there  was,  at  least, 
one  default^ — and  if,  under  these  circumstances, 
the  plaintiff  should  set  forth  one  of  the  de&ulta, 
and  the  defendant  should  take  issue  upon  it,  he 
might  defeat  the  action,  by  proving  payment  on 
the  day  aU^ed,— though  he  would  have  been  un- 
able tp  prove  the  other  payment*  To  meet  this 
difficulty,  the  pleader  might  resort  to  two  counts. 
The  first  of  these,  would  set  forth  the  penal  Wl, 
alleging  a  default  of  payment  on  the  11th  of  June; 
the  second  would  again  set  forth  the  same  bill,  de- 
scribing it  as  "a  certain  other  hill,"  &c.,  and  would 
allege  a  default  on  the  10th  of  July.  The  efifect 
of  this  would  be,  that  the  plaintiff,  at  the  trial, 
might  rely  on  either  default^  as  he  might  then  find 
convenient.     In  this  instance,  the  several  connts 

(rf)  Supra,  pp.  365, 266, 
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are  each  founded  on  a  different  state  of  facts  (viz. 
a  different  default  in  payment),  though  in  support 
of  the  same  demand ; — ^but  it  more  frequently  hap- 
pens, that  it  is  the  same  state  of  facts  differently  re- 
presented, which  forms  the   subject  of  different 
counts.     Thus,  where  a  man  has  ordered  goods  of 
another,  and  an  action  is  brought  against  hitti  for 
the  price,  the  circumstances  may  be  conceived  to 
be  such,  as  to  raise  a  doubt,  whether  the  transac- 
tion ought  to  be  described  as  one  of  goods  sold  and 
delivered,  or  of  noork  and  labor  done; — and,  in  this 
case,  there  would  be  two  counts,  setting  forth  the 
claim,  both  ways,  exactly  as  in  the  two  first  counts 
of  the  last  example ;  in  order  to  secure  a  verdict, 
at  all  events,  upon  one  of  them.     And  it  may  be 
useful  to  observe  here,  that,  upon  this  principle, 
the  four  last  counts  of  that  example,  viz.  those  for 
money  lent  and  advanced, — money  paid,^-money  had 
and  received, — and  mmey  due  on  an  account  stated — 
(commonly  called  the  money  counts^  are — some  or 
all  of  them,-— generally  inserted,  as  a  matter  of 
course,  in  every  praecipe,  declaration,  or  bill,  in  as- 
sumpsit,— ^though  the  cause  of  action  be  also  stated 
in  a  more  special  form,  in  other  counts.     This  is 
done,  because  it  often  happens,  that  when  the  special 
counts  are  found  incapable  of  proof  at  the  trial,  the 
cause  of  action  will  resolve  itself  into  one  of  these 
general  pecuniary  forms  of  demand — and  thus  the 
plaintiff  may  obtain  a  verdict  on  one  of  these  money 
counts,  though  he  fail  as  to  all  the  rest.     Again, 
the  same  state  of  facts  may  be  varied,  by  omitting 
in  one  count,  some  matter  stated  in  another.     In 
such  a  case,  the  more  special  count  is  used,  lest 
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the  omission  of  this  matter,  should  render  the  other 
insufficient,  in  point  of  law; — the  more  general 
count  is  adopted,  because,  if  good  in  point  o£  law, 
it  will  relieve  the  plaintiff  from  the  necessity  of 
proving  such  omitted  matter,  in  point  of  fact.  If 
the  defendant  demur  to  the  latter  count,  as  insuf- 
ficient, and  take  issue  in  fact  on  the  former,  the 
plaintiff  has  the  chance  of  proving  the  matter  al- 
leged, and  also  the  chance  of  succeeding  on  the 
demurrer.  If,  on  the  other  hand,  the  defendant 
do  not  think  proper  to  demur,  but  take  issue  in 
fact,  on  both,  the  plaintiff  will  have  no  occasion,  at 
the  trial,  to  rely  at  all  upon  the  former  count,  but 
will  succeed,  by  merely  proving  the  latter. 

It  is  to  be  observed,  that  whether  the  subjects 
of  several  counts,  be  realli/  distinct,  or  identical, 
they  must  always  purport  to  be  founded  on  dis- 
tinct causes  of  action,  and  not  to  refer  to  the  same 
matter;  and  this  is  effected  by  the  insertion  of  such 
words  as  "  other,"  "  the  farther  sum,"  &c.,  as  in 
the  above  examples.  This  is  evidently  rendered 
necessary,  by  the  rule  against  duplicity — which, 
though  evaded^  as  to  the  declaration,  by  the  use  of 
several  counts,  in  the  manner  here  described,  is 
not  to  be  directly  violated  (e). 

Of  several       The  next  subject  for  consideration,  is  that  of 

pleas. 

several  pleas. 

It  has  been  already  stated,  that  the  rule  against 

(e)  7  Mod.  148.     1  Salk.  213.     Bac  Ab.  Pleas,  &c.  (B.) 
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duplicity  does  not  prevent  a  defendant  from  giving 
distinct  answers  to  different  claims  or  complaints 
on  the  part  of  the  plaintiff  (/).  To  several  counts, 
or  to  distinct  parts  of  the  same  count,  he  may, 
therefore,  plead  several  pleas — ^viz.  one  to  each. 
Thus,  in  an  action  of  trespass,  for  two  assaults  and 
batteries,  he  may  plead,  as  to  the  first  count,  not 
guilty  J — and  as  to  the  second,  the  statute  of  limi- 
tations,— viz.  that  he  was  not  guilty  within  four 
years; — and  the  following  is  an  example  of  the  form 
in  which  this  may  be  done : — 

PLEAS 

In  Trespass,  for  Assault  and  Battery  (g). 

And  the  said  C.  D^  by his  attorney,  comes  and 

defends  the  force  and  injury,  when,  8cc.;  and  as  to  the  frst 
count  of  the  said  declaration,  the  said  C.  Z).  says,  that  he  is 
not  guilty  of  the  said  trespasses  therein  mentioned,  or  any 
part  thereof,  in  manner  and  form  as  the  said  A,  B.  hath 
above  thereof  complained.  And  of  this  the  said  C.D.  puts 
himself  upon  the  country.  And  as  to  the  second  count  of 
the  said  declaration,  the  said  C.  D.  says,  that  the  said  A.  B. 
ODght  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him;  because,  he  says,  that  he  the  said  CD.  was 
not,  at  any  time  within  four  years  next  before  the  com- 
mencement of  this  suit,  guilty  of  the  said  trespasses,  in  the 
said  second  count  mentioned,  or  any  part  thereof,  in  man- 
ner and  form  as  the  said  AL  B.  hath  above  complained. 
And  this  the  said  C.  D.  is  ready  to  verify.  Wherefore  he 
prays  judgment,  if  the  smd  A.  6.  ought  to  have  or  maintain 
his  aforesaid  action  thereof  against  him. 

But  it  may  also  happen,  that  a  defendant  mi^ 
(utve  several  distinct  answers  to  give  to  the  $ame 

•^^^^■■■'^^^■^^^""■^■— ^i^"^— "-^— •-^— ^— ^— ^^^-^■^•"■^— — ^^^^— ^.p— »«^»— i— ^— i^»»^i— •^■— ■•^■■•— 

C/*)  Supr^  p.  269.        (js)  See  the  declar»lMn>  supri^  p.  28]. 
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claim  or  complaint.     Thus,  to  an  action  of  tres- 
pass for  two  assaults  and  batteries,  he  may  have 
ground  to  deny  both  the  trespasses,  and  also  to  al- 
lege that  they  were  neither  of  them  committed 
within  four  years.     Anterior,  however,  to  the  re- 
gulation, which  will  be  presently  mentioned,  it  was 
not  competent  to  him  to  plead  these  several  an- 
swers to  both  trespasses ;  as  that  would  have  been 
an   infringement   of  the   rule   gainst   duplicity. 
The  defendant  was,  therefore,  obliged  to  elect  be- 
tween his  different  defences,  where  more  than  one 
thus  happened  to  present  themselves;  and  to  rely 
on  that,  which,  in  point  of  law  and  fact,  he  might 
deem  most  impregnable.     But  as  a  mistake  in  that 
selection,  might  occasion  the  loss  of  the  cause, 
contrary  to  the  real  merits  of  the  case,  this  re- 
striction against  the  use  of  several  pleas  to  the 
same  matter,  after  being,  for  ages,  observed  in  its 
original  severity,  was  at  length  considered  as  con- 
trary  to  the  true  principles  of  justice;  and  was, 
accordingly,  relaxed  by  legislative   enactment.— 
The  Stat.  4  Ann.  c.  16.  s.  4.,  provides,  that  "  it 
*^  shall  be  lawful  for  any  defendant  or  tenant,  in 
"  any  action  or  suit,  or  for  any  plaintiff  in  replevin, 
"  in  any  court  of  record,  with  leave  of  the  court, 
**  to  plead  as  many  several  matters  thereto,  as  he 
"  shall  think  necessary  for  his  defence."    Since 
this  act,  the  course  has  been,  for  the  defendant,  if 
he  wishes  to  plead  several  matters  to  the  same  sub- 
ject of  demand  or  complaint,  to  apply,  previously, 
for  a  rule  of  court,  permitting  him  to  do  so ;  and 
upon  this,  a  rule  is  accordingly  drawn  up  for  that 
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purpose.  The  form  of  pleading  several  pleas^  where 
leave  is  thus  granted^  will  appear  by  the  following 
example:— 

PLEAS 

in  Trespass  for  Assault  and  Battery  (A). 

And  the  said  CD.,  by ^  his  attorney,  comes  and 

defends  the  force  and  injury  when,  &c.,  and  says  that  he  is 
not  guilty  of  the  said  trespasses  above  laid  to  his  charge,  or 
any  part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath 
above  thereof  complained.  And  of  this,  the  said  C.  D.  puts 
himself  upon  the  country.  And  for  a  farther  jplea  in  this 
behalf,  the  said  C.  X>.,  by  leave  of  the  court  here  for  this 
purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says,  that  the  said 
A.  B,  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him^  because  he  says  that  he,  the  said  C  D.,  was  not, 
at  any  time,  within  four  years  next  before  the  commence- 
ment of  this  suit,  guilty  of  the  said  trespasses  in  the  said  de- 
claration mentioned,  or  any  part  thereof,  in  manned*  and  form 
as  the  said  A,  B.  hath  above  complained.  And  this,  the  said 
C.  D.,  is  ready  to  verify.  Wherefore  he  prays  judgment,  if 
the  said  A.  B.  ought  to  have  or  mslintaln  his  aforesaid  action 
against  him. 

When  several  pleas  are  pleaded,  either  to  differ- 
ent matters,  as  in  p.  289,  or  (by  virtue  of  the  statute 
of  Anne)  to  the  same  matter,  as  in  the  last  exam- 
ple, the  plaintiff  may,  according  to  the  nature  of 
his  case,  either  demur  to  the  whole, — or  demur  to 
one  plea,  and  reply  to  the  other,-^r  make  a  seve- 
ral replication  to  each  plea;  and,  in  the  two  latter 
cases,  the  result  may  be  a  corresponding  severance 
in  the  subsequent  pleadings,  and  the  production  of 
several  issues.  But,  whether  one  or  more  issues  be 
produced,  if  the  decision,  whether  in  law  or  fact. 


(h)  See  the  dedaration^  supra^  p.  281 
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be  in  the  defendant's  favour,  as  to  any  one  or  more 
pleas,  he  is  entitled  to  judgment,  though  he  fail  as 
to  the  remainder : — i.  e.  he  is  entitled  to  judgment 
in  respect  of  that  subject  of  demand  or  complaint, 
to  which  the  successful  plea  relates;  and,  if  it  were 
pleaded  to  the  whole  declaration,  to  judgment  ge- 
nerally, though  the  plaintiff  should  succeed  as  to 
all  the  other  pleas. 

By  a  relaxation  similar  to  that  which  has  obtained 
with  respect  to  several  counts^  the  use  of  several 
pleas,  (though,  presumably,  intended  by  the  statute, 
to  be  allowed,  only  in  a  case  where  there  are  really 
several  grounds  of  defence)(i),  is,  in  practice,  car- 
ried  much  farther.  For  it  was  soon  found,  that, 
when  there  was  a  matter  of  defence,  by  way  of  spe- 
cial plea,  it  was  generally  expedient  to  plead  that 
matter  in  company  with  the  general  issue,  whether 
there  were  any  real  ground  for  denying  the  decla- 
ration or  not ;  because  the  effect  of  this,  is  to  put 
the  plaintiff  to  the  proof  of  his  declaration,  before 
it  can  become  necessary  for  the  defendant  to  estab- 
lish his  special  plea ;  and  thus,  the  defendant  has  die 
chance  of  succeeding,  not  only  on  the  strength  of 
his  own  case,  but  by  the  failure  of  the  plaintiff's 
proof.  Again,  as  the  plaintiff,  in  the  case  of  seve- 
ral counts,  finds  it  convenient  to  vary  the  mode  of 
stating  the  same  subject  of  claim,  so,  for  similar 
reasons,  defendants  were  led,  under  colour  of  plead- 
ing distinct  matters  of  defence,  to  state  variously, 
in  various  pleas,  the  same  defence ;  and  this,  either 

(t)  See  2  Str.  1000. 
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by  presenting  it  in  an  entirely  new  view,  or  by  omit- 
ting, in  one  plea,  some  circumstances  alleged  in 
another.  To  this  extent,  therefore,  is  the  use  of 
several  pleas  now  carried;  and,  accordingly,  the 
form  of  pleading,  in  the  last  of  the  above  examples, 
would,  in  practice,  be  adopted,  instead  of  that  in  the 
first, — whether  the  truth  of  th^  case  really  warrants 
a  denial  of  both  counts,  or  not.  Some  efforts,  how- 
ever, were,  at  one  time,  made,  to  restrain  this  ap- 
parent abuse  of  the  indulgence  given  by  the  statute. 
For,  that  leave  qf  the  courts  which  the  statute  re- 
quires, was  formerly  often  refused,  where  the  pro- 
posed subjects  of  plea  appeared  to  be  inconsistent; 
and,  on  this  ground,  leave  has  been  refused  to 
plead,  to  the  same  trespass,  not  guilty^  and  accord 
and  satisfaction^— ^v  non  estJactwUf  and  payment^ 
to  the  same  demand  (Jc).  In  modern  practice,  how- 
ever, such  pleas,  notwithstanding  the  apparent  re- 
pugnancy between  them,  are  permitted  (/) ;  and 
the  only  pleas,  perhaps,  which  are  now  disallowed, 
on  the  mere  ground  of  inconsistency,  are  those  of 
the  general  issue,  and  a  tender* 

On  the  subject  of  several  pleas,  it  is  to  be  farther 
observed,  that  the  statute  extends  to  the  case  of 
pleas  ordy^  and  not  to  replications  or  subsequent 
pleadings.  These  remain  subject  to  the  full  opera- 
tion of  the  common  law  against  duplicity ;  so  that, 
though  to  each  plea,  there  may  (as  already  stated) 
he  a  separate  replication  (m),  yet  there  cannot  be 

(it)  Com.  Dig.  Pleader  (£.  2.). 

(/)  Vide  1  SeL  Pract-  299.     2  Chitty,  502.    13  East,  255. 

(ill)  Supra,  p.  291. 
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offered  to  the  same  plea,  more  than  a  single  repli- 
cation; nor,  to  the  same  replication,  more  than  one 
rejoinder ;  and  so  to  the  end  of  the  series.     The 
legislative  provision,  allowing  several  matters  of 
plea^  was  confined  to  that  case,  under  the  impres- 
sion, probably,  fhat  it  was  in  that  part  of  the  plead- 
ing, that  the  hardship  of  the  rule  against  duplicity, 
was  most  seriously  and  frequently  felt;  and  that  the 
multiplicity  of  issues,  which  would  be  occasioned 
by  a  farther  extension  of  the  enactment,  would 
have  been  attended  with  expense  and  inconvenience 
more  than  equivalent  to  the  advantage.     The  ef- 
fect, however,  of  this  state  of  law,  is  somewhat  re- 
markable.    For  example : — it  empowers  a  defen- 
dant to  plead  to  a  declaration  iti  assumpsit,  for 
goods  sold  and  delivered,  1 .  the  general  issue, — 2. 
that  the  cause  of  action  did  not  accrue  within  six 
years, — 3.  that  he  was  an  infant  at  the  time  of  the 
contract.     On  the  first  plea,  the  plaintiff  has  only 
to  join  issue;  but,  with  respect  to  each  of  the  two 
last,  he  may  have  several  answers  to  give.     The 
case  may  be  such,  as  to  afford  either  of  these  repli*- 
cations  to  the  statute  of  limitations ; — viz.  that  the 
cause  of  action  did  accrue  within  six  years,  or,  that, 
at  the  time  the  cause  of  action  accrued,  he  was  be- 
yond sea^  and  that  he  commenced  his  suit  within  six 
years  after  his  return.  So,  to  the  plea  of  infancy, — 
he  may  have  ground  for  replying,  either  that  the 
defendant  was  not  an  infant,  or,  that  the  goods, 
for  which  the  action  is  brought,  were  necessaries 
suitable  to  the  defendant's  condition  in  life.     Yet, 
though  the  defendant  had  the  advantage  of  bis 
three  pleas,  cumulatively,  the  plaintiff  is  obliged  to 
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make  his  election  between  these  several  answers, 
and  can  reply  but  one  of  them,  to  each  plea. 

It  is  also  to  be  observed,  that  the  power  of  plead- 
ing several  matters,  extends  to  pleas  in  iar  only,  and 
not  to  those  of  the  dilatory  class ; — ^with  respect  to 
which,  the  leave  of  the  court  will  not  be  granted  (w). 

Again,  it  is  to  be  remarked,  that  the  statute  does 
not  operate  as  a  total  abrogation,  even  with  respect 
to  pleas  in  bar,  of  the  rule  against  duplicity.  For, 
first,  it  is  necessary  (as  we  have  seen),  to  obtain  tfie 
leave  qfthe  courts  to  make  use  of  several  matters  of 
defence ;  and,  then,  the  several  matters  are  pleaded 
formally,  with  the  words,  "  by  leave  of  the  court 
**  for  this  purpose  first  had  and  obtained,'*  in  the 
manner  shown  in  the  example  (o).  The  several 
defences  must,  also,  each  be  pleaded  as  a  new  or 
Jariher  plea,  with  a  formal  commencement  and  con- 
clusion as  such ;  so  that,  notwithstanding  the  sta- 
tute, and  the  leave  of  the  court  obtained  in  pursu- 
ance of  it,  to  plead  several  matters,  it  would  still 
be  improper  to  incorporate  several  matters  in  one 
plea,  in  any  case  in  which  the  plea  would  be  thereby 
rendered  double  at  common  law. 

Such  is  the  nature  and  extent  of  the  rule  against 
double  pleading,  and  of  the  modifications  to  which, 
in  practice,  it  is  subject.  Under  this  rule,  it  re- 
mains only  to  observe  that,  if,  instead  of  demurring 

(n)  See  1  SdL  Pract.  275.  (o)  Supr^,  p.  291. 
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for  duplicity,  the  opposite  party  passes  the  fault 
by,  and  pleads  over,  he  is,  in  that  case,  bound  to 
answer  each  matter  alleged;  and  has  no  right,  on 
the  ground  of  the  duplicity,  to  confine  himself  to 
any  single  part  of  the  adverse  statement  (jp). 

RULE  11. 

IT  IS  NOT  ALLOWABLE  BOTH  TO  PLEAD,  AND  TO 
DEMUR,  TO  THE  SAME  MATTER  (j). 

This  rule  depends  on  exactly  the  same  principles 
as  the  last.  As  it  is  not  allowable  to  pkad  double, 
lest  several  issues  in  fact,  in  respect  of  the  same 
matter,  should  arise,  so  it  is  not  permitted  both  to 
plead  and  demur  to  the  same  matter,  lest  an  issue 
in  fact,  and  an  issue  in  law,  in  respect  of  a  single 
subject,  should  be  produced.  The  party  mus^ 
therefore,  make  his  election. 

The  rule,  however,  it  will  be  observed,  only  pro- 
hibits the  pleading  and  demurring  to  the  same  mat- 
ter.  It  does  not  forbid  this  course  as  applicable 
to  distinct  statements.  Thus,  a  man  may  plead  to 
one  count,  or  one  plea,  and  demur  to  another. 
The  reason  of  this  distinction,  is  suflBciently  ex- 
plained by  the  remarks  already  made  on  the  sub- 
ject of  duplicity  in  pleading. 

Lastly,  it  is. to  be  remarked,  that  the  statute  of 
Anne,  which  authorizes  the  pleading  of  several 

(p)  1  Vent.  372.  (9)  Bao.  Ab.  PIeas>  «ec  (K.)  1. 
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pleas,  gives  no  authority  for  demurring  and  plead- 
ing to  the  same  matter.  The  rule  now  in  question, 
therefore,  is  not  affected  by  that  provision  y  but  re« 
mains  in  the  same  state  as  at  common  law. 


SECTION  IV. 

OF  RULES  WHICH  TEND  TO  PRODUCE  CERTAINTY,  OB 
PARTICULARITY,  IN  THE  ISSUE. 

The  rules  tending  to  certainty  in  the  pleadings, 
and,  by  consequence,  certainty  in  the  issue,  are  very 
numerous,  and  in  their  nature  do  not  easily  admit 
of  methodical  arrangement ;  but  an  enumeration 
shall  here  be  attempted,  of  such  of  them  as  appear 
to  be  of  principal  importance. 

RULE  L 
THE  PLEADINGS  MUST  HAVE  CERTAINTY  OF  PLACE  (r). 

It  was  formerly  explained  {s\  that  the  nature  of 
the  trial  by  jury,  while  conducted  in  the  form 
which  first  belonged  to  that  institution,  was  such 
as  to  render  particularity  otplace,  absolutely  essen- 
tial, in  all  issues  which  a  jury  was  to  decide*  Con- 
sisting, as  the  jurors  formerly  did,  of  witnesses,  or 
persons  in  some  measure  cognizant  of  their  own 
knowledge  of  the  matter  in  dispute,  they  were  of 
course,  in  general,  to  be  summoned  from  the  parti- 
cular place  or  neighbourhood  where  the  fact  hap- 

(r)  Com.  Dig.  Pksader  (C.  20.).    Ibid.  Abatement  (H.  13.). 
C<K  litt.  125.  a. 
{$)  Vide  8upii>  p.  154. 
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pened  (/) ;  and,  in  order  to  know  into  what  coanty 
the  venire  facias  for  summoning  them,  should  issue, 
and  to  enable  the  Sheriff  to  execute  that  writ,  it 
was  necessary  that  the  issue,  and  therefore  the 
pleadings  out  of  which  it  arose,  should  shew  parti- 
cularly what  that  place  or  neighbourhood  was  (u). 
Such  place  or  neighbourhood  was  called  the  venues 
or  visnCi  (from  vicinetum)  {x)  \  and  the  statement  of 
it,  in  the  pleadings,  obtained  the  same  name  ; — to 
allege  the  place,  being,  in  the  language  of  plead- 
ing, to  lay  the  venue. 

The  present  law  of  venue  may  be  stated  as  fol- 
lows.— 

First,  the  original  writ  must  be  directed  to  the 
Sheriff  of  some  county  ;  and  in  that  county,  the  ac- 
tion is  said  to  be  brotight- — or  laid.  Each  affirmative 
traversable  allegation  in  the  writ,  is  to  be  laid  with 
a  venue  or  place,  comprising  not  only  the  county  in 
which  the  fact  arose,  but  the  parish,  town  (^),  or 
hamlet,  within  the  county  (z) ;  but  in  a  mere  denial. 


(/)  Co.  Litt.  by  Harg.  125.  a.  n.  (1).  "  The  venire  was  to 
^  bring  up  the  pares  of  the  place  where  the  fiact  was  laid,  in  order 
''  to  try  the  issue ;  and  originally  every  hct  was  laid  in  the  place 
**  where  it  was  really  done ; — and  therefore  the  written  contracts 
"  bore  date  at  a  certain  place."     GUb.  Hist.  C.  P.  84. 

(«)  2  H.  BL  161.  Per  Lord  Mansfield.  Cowp.  176.  Co.  Litt. 
125.  a.  b.    See  2  Hen.  VIL  4. 

(jr)  Bac  Ab.  Visne  or  Venue  (A.).    3  Bl.  Com.  294 

(y)  A  town  is,  in  pleading,  otherwise  called  vill.  1  Bl.  Com. 
114. 

(z)  Co.  Litt.  125.  a.  Com.  Dig.  Abatement  (H.  13.).  Ibid. 
Pleader  (C.  20.).  Cro.  Eliz.  260.  Per  Buller,  J.,  6  T.  R.  620. 
5  Bam.  and  Aid.  712. 
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of  course,  no  venue  is  to  be  used;  nor  is  any  re- 
quired in  respect  of  facts  not  traversable, — ^for  ex- 
ample, matter  of  inducement,  or  aggravation  (a). 
The  pleader  has  his  election,  to  lay  either  the 
parish,  the  town,  or  the  hamlet ;  but  a  more  ex- 
tensive division  than  a  parish  (for  example  a  hun- 
dred) is  not  a  sufficient  venue ;  that  having  appa- 
rently been  considered  in  ancient  times,  as  too 
large  an  allegation  of  place,  to  instruct  the  Sheriff 
properly  as  to  the  summoning  of  the  jurors  (6). 
Of  the  different  facts  alleged  in  the  writ,  it  is  ne- 
cessary that  some  principal  one,  at  least,  should  be 
laid  in  some  parish,  town,  or  hamlet,  within  the 
county  in  which  the  action  is  brought j  in  order  to 
justify  the  bringing  of  the  action  in  that  county  (c); 
and  such  county,  and  the  particular  place  so  laid 
within  it,  are  called  the  venue  in  the  action^  or,  the 
venue  "where  the  action  is  laid. 

The  declaration,  as  it  conforms  to  the  writ  in 
other  particulars  (rf),  so  it  adheres  of  necessity  to 
the  same  venue.  The  county  where  the  action  is 
laid,  is  placed  at  the  commencement  and  in  the 
margin  of  the  declaration  (e) ;  and  all  the  different 
affirmative  traversable  allegations  are  to  be  laid 

(a)  Com.  Dig.  Pleader  (C.  20.)  ;  cites  PI.  Com.  190.  b. 

(b)  Co.  Litt.  by  Harg.  125.  n.  (I).  If  the  fact  happened  out  of 
any  parish,  town,  or  hamlet,  but  in  some  other  known  plaice,  such  as 
a  forest,  or  the  like,  such  known  place  may  be  laid  for  venue.  Co. 
Litt.  125.  a.  b.  Bac  Ab.  Visne  (E).  in  marg.  And  if  it  happened 
out  of  any  parish,  town,  hamlet,  or  known  place,  the  venue  may  b« 
laid  in  the  county  generally.     Bac.  Ab.  ibid. 

(c)  See  4  Bam.  and  Aid.  175,  176.    7  R^-  1- 

\d)  Vide  supri^,  pp.  36,  37- 

(^)  Siee  the  forms  of  declaration  in  the  first  chapter. 
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with  a  venue  of  parish,  town,  or  hamlet,  as  well  as 
county  (y ),  in  the  same  manner  as  above  explained 
with  regard  to  the  writ,  and  in  accordance  with 
that  instrument. 

In  proceedings  by  &7/,  the  law  of  venue  is  ex- 
actly the  same  as  that  already  described, — subject 
only  to  the  difference  necessarily  introduced  by 
the  absence  of  the  original  writ ;  the  only  effect  of 
which  is,  that  the  declaration,  instead  of  the  ori- 
ginal,  first  determines  where  the  action  is  laid; 
and  as,  in  proceedings  by  original,  the  action  is  said 
to  be  brought  or  laid  in  the  county  into  which  the 
writ  issues,  so  in  proceedings  by  bill,  it  is  said  to 
be  brought  or  laid  in  the  county  named  in  the 
margin  of  the  declaration.  Again,  as  in  proceed- 
ings by  original,  the  county  into  which  the  writ 
issues,  and  the  place  within  that  county,  at  which 
the  principal  fact  is  laid,  are  called  the  venue  in 
the  action^  so  in  proceedings  by  bUl,  the  same  term 
applies  to  the  county  in  the  margin  of  the  declar- 
ation, and  the  place  within  that  county,  laid  to  the 
principal  fact. 

Whether  the  action  be  by  original  or  by  bill, 
the  plea^  replication^  and  subsequent  pleadings,  lay  a 
venue  to  each  affirmative  traversable  allegation, 
according  to  the  principles  already  stated,  until 
issue  joined. 

It  having  been  stated,  that  the  original  object  of 
thus  laying  a  venue,  was  to  determine  the  place 
from  which  the  venire  facias   should  direct  the 


(/)  See  the  authorities  cited  in  p.  296.^  note  (z). 
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jurors  to  be  summoned,  in  case  the  parties  should 
put  themselves  upon  the  country,  it  will  be  proper 
now  to  consider  how  far  the  same  use  is  made  of  the 
venue,  in  modem  practice.  And  in  order  to  ex- 
plain clearly  the  existing  law  on  this  subject,  it 
will  be  convenient  to  take  a  short  retrospect  of  its 
former  state  and  progress.^ 

The  most  ancient  practice,  as  established  at  the 
period  when  juries  were  composed  of  persons  cog- 
nizant of  their  own  knowledge,  of  the  fact  in  dis- 
pute, was,  of  course,  to  summon  the  jury  from  that 
venue  which  had  been  laid  to  the  particular  £act 
in  issue ;  and  from  the  venue  of  parish^  town^  or 
hamlet^  as  well  as  county  {g).  Thus,  in  an  action 
of  debt  on  bond,  if  the  declaration  alleged  the 
contract  to  have  been  made  at  Westminster,  in  the 
county  of  Middlesex,  and  the  defendant,  in  his 
plea,  denied  the  bond, — tissue  being  joined  on  this 
plea,  it  would  be  tried  by  a  jury  from  Westminster. 
Again,  if  he  pleaded  an  affirmative  matter,  as,  for 
example,  a  release,  he  would  lay  this  new  travers- 
able allegation,  with  a  venue ;  and,  if  this  venue 
happened  to  differ  from  that  in  the  declaration, 
being  laid,  for  example,  at  Oxford,  in  the  county  of 
Oxford,  and  issue  were  taken  on  the  plea, — such 
issue  would  be  tried  by  a  jury  from  Oxford,  and 
not  from  Westminster  (A).  And  it  may  here  be 
incidentally  observed,  that,  as  the  place  or  neigh- 
bourhood in  which  the  fact  arose,  and  also  the 

(jg)  Co.  Litt.  126.  a.  Bac.  Ab.  Visne  or  Venue  (B).  And  see 
an  iliustratiTe  case,  43  Ed.  III.  1. 

(Ji)  1  Saund.  247.  Com.  Dig.  Action  (N.  12.)  45  Ed.  III. 
15.     3  Reeves,  110. 
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allegation  of  that  place,  in  the  pleadings,  was  called 
the  venue  J — so  the  same  term  was  often  applied  to 
the  jury  summoned  from  thence.  Thus  it  would 
be  said  in  the  case  last  supposed,  that  the  venue  was 
to  come  from  Oxford*  With  respect  to  thejfenw  of 
the  venire,  at  this  period,  it  was  as  follows  •. — ^ve- 
nire facias  duodecim  liberos  et  legales  homines,  de 
vicineto  de  W.  (or  O.)  (i.  e.  the  parish,  town,  or  ham- 
let) per  quos  rei  Veritas  melius  sciri  poterit,  &c.  (/). 

While  such  appears  to  have  been  the  most  an- 
cient state  of  practice  (A:),  it  soon  sustained  very 
considerable  changes.  When  the  jury  began  to  be 
summoned  no  longer  as  witnesses,  but  as  judges, 
and,  instead  of  being  cognizant  of  the  fact  on  their 
own  knowledge,  received  the  fact  from  the  testi- 
mony of  others  judicially  examined  before  them, 
the  reason  for  summoning  them  from  the  imme- 
diate neighbourhood,  ceased  to  apply ;  and  it  was 
considered  as  sufficient,  if,  by  way  of  partial  con- 
formity with  the  original  principle,  a  certain  num- 
ber of  the  Jury  came  from  the  same  hundred  in 
which  the  place  laid  for  venue,  was  situate,  though 
their  companions  should  be  of  the  county  only,  and 
neither  of  the  venue,  nor  even  of  the  hundred; 
This  change  in  the  manner  of  executing  the  venire, 
did  not,  however,  occasion  any  alteration  in  its 
form;  which  still  directed  the  sheriff,  as  in  former 

(t)  De  vicineto  tali  (is  the  expression  of  Bracton)  per  quos  rei 
Veritas  melius  sciri  poterit,  &c  Bract.  309.  b.  310.  a.  396.  b. 
397.  a.  In  the  statute^  27  Elis.  c  6.  sec.  1.  the  form  is — 12 
libero»  et  l^ales  homines  de  vicinefo  de  B.,  per  quos  rei  verita» 
&c.    And  see  Litt.  sect.  234. 

(k)  See  Appendix,  note  (60). 
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times,  to  summon  the  whole  jury  from  the  parti- 
cular venue  (/).  The  number  of  hundredors  which 
it  was  necessary  to  summon,  was  different  at  diffe- 
rent periods :  in  later  times,  no  more  than  two 
hundredors  were  required  in  a  personal  action  (m). 

In  this  state  of  the  law,  was  passed  the  statute 
16  and  I7  Car.  II.  c-  8.  By  this  act  (which  is 
one  of  the  statutes  of  jeofails)  it  is  provided, 
that  after  verdict,  judgment  shall  not  be  stayed 
or  reversed,  for  that  there  is  no  right  venue, — so 
as  the  cause  were  tried  by  a  jury  of  the  proper 
county  or  place  where  the  action  is  laidJ^  This 
provision  was  held  to  apply  to  the  case  (among 
others)  where  issue  had  been  taken  cm  a  fact  laid 
with  a  different  venue  from  that  m  the  action,  but 
where  the  venire  had  improperly  directed  a  jury 
to  be  summoned  from  the  venue  in  the  action,  in- 
stead of  the  venue  laid  to  the  fact  in  issue  (n).  This 
had  formerly  been  matter  of  error ,  and  therefore 
ground  for  arresting  or  reversing  the  judgment (0); 
but  by  this  act  (passed  with  a  view  of  removing 
what  had  become  a  merely  formal  objection),  the 
error  was  cured,  and  the  staying  or  reversal  of  the 
judgment,  disallowed.  WhUe  such  was  its  direct 
operation,  it  has  had  a  farther  efiect,  not  contem- 
plated, perhaps,  by  those  who  devised  the  enact- 
ment. For,  what  the  statute  only  purported  to 
cure  as  an  error,  it  has  virtually  established  as  re- 

(/)  27  Eliz.  c  6. 8.  1.    Litt.  sect.  234. 
(fit)  27  Eliz.  c.  6.  8.  5.     See  Appendix^  note  (61). 
(if)  1  Saund.  247- 

(o)  1  Saund.  247-  n.  (1).    2  Saund.  5.  n.  (3).   Cro.  Eliz.  46a 
6  Rep.  15.  b.     Co.  Litt.  by  Harg.  125.  a.  n.  (1). 
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gular  and  uniform  practice ;  and  issues  taken  on 
facts  l£ud  with  a  different  venue  from  that  in  the 
actiout  have  for  a  long  time  past,  been  constantly 
tried,  not  by  a  jury  of  the  venue  laid  to  the  Jact  in 
issue,  but  by  a  jury  of  the  venue  in  the  action  (jp). 

Another  change  was  introduced  by  the  statute 
4  Ann.  c.  16.  sect.  6.  This  act  provides,  that 
"  every  venire  facias  for  the  trial  of  any  issue, 
"  shall  be  awarded  of  the  body  of  the  proper 
**  county  where  such  issue  is  triable,"  instead  of 
being  (as  in  the  ancient  form)  awarded  from  the 
particular  venue  of  parish,  town,  or  hamlet  From 
this  time,  therefore,  the  form  of  the  venire  has 
been  changed ;  and  directs  the  sheriff  to  summon 
twelve  good  and  lawful  men,  &c.  "  from  the  body 
**  of  his  county ''(y);  and  they  are  accordingly,  in 
fact,  all  summoned  from  the  body  of  the  county 
only,  and  no  part  of  them,  necessarily,  from  the 
hundred  in  which  the  particular  place  laid  for 
venue,  is  situate. 

On  the  whole,  then,  by  the  joint  effect  of  these 
two  statutes,  the  venire,  instead  of  directing  the 
jury  to  be  summoned  from  that  venue  which  had 
been  laid  to  the  fact  in  issue,  and  from  the  venue 
ci parish,  town,  or  hamlet,  as  well  as  county,  now 
directs  them  in  all  cases  to  be  summoned  from  the 
bocbf  qf  the  cotmty  in  which  tiie  action  is  laid,  whe- 
ther that  be  the  county  laid  to  the  fact  in  issue,  or 


■ » » I  I' " 


(f )  2  Saund.  5.  n.  (3). 
^{q)  See  the  form  of  the  Venire,  suprd^  p.  104. 
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not,  and  without  regard  to  the  parish,  town,  or 
hamlet. 

What  has  been  hitherto  said  on  the  subject  of 
venue,  relates  only  to  the  form  in  which  the  venue 
is  laid,  and  its  effect  as  to  the  venire.  There  is, 
however,  another  very  important  point  still  re- 
maining to  be  considered ;  viz.  that  which  relates 
to  the  necessity  of  laying  the  venue  truly. 

Before  the  change  in  the  constitution  of  juries, 
above  mentioned,  the  venue  was  of  course  always 
to  be  laid  in  the  true  place  where  the  fact  arose ; 
for  so  the  reason  of  the  law  of  venue,  evidently  re- 
quired.   But  when,  in  consequence  of  that  change, 
this  reason  ceased  to  operate,  the  law  began  to 
distinguish  between  cases  in  which  the  truth  of  the 
venue  was  material,  or  of  the  substance  of  the 
issue,  and  cases  in  which  it  was  not  so.     A  differ- 
ence began  now  to  be  recognized  between  local 
and  transitory  matters.     The  former  consisted  of 
such  facts  as  carried  with  them  the  idea  of  some 
certain  place,— K^omprising  all  matters  relating  to 
the  realty y  and  hardly  any  others  :  the  latter  con- 
sisted  of  such  facts  as  might  be  supposed  to  have 
happened  anywhere ;    and   therefore    comprised 
debts,  contracts,  and  generally  all  matters  relating 
to  the  person  or  personal  property.     With  respect 
to  the  former,  it  was  held,  that  if  any  local  fact 
were  laid  in  pleading,  at  a  certain  place,  and  issue 
were  taken  on  that  fact,  the  place  formed  part  of 
the  substance  of  the  issue,  and  must  therefore  be 
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proved  as  laid,  or  the  party  would  fail  as  for  want 
of  proof.  But  as  to  transitory  facts,  the  rule  was, 
that  they  might  be  laid  as  having  happened  at  one 
place,  and  might  be  proved  on  the  trial,  to  have 
occurred  at  another  (r). 

The  present  state  of  the  law  with  respect  to  the 
necessity  of  laying  the  true  venue,  is  accordingly 
as  follows : — 

Actions  are  either  local  or  transitory.  An  action 
is  local,  if  all  the  principal  facts  on  which  it  is 
founded,  be  local ;  and  transitory,  if  any  principal 
fact  be  of  the  transitory  kind.  In  a  local  action, 
the  plaintiff  must  lay  the  venue  in  the  action  truly. 
In  a  transitory  one,  he  may  lay  it  in  any  county, 
and  any  parish,  town»  or  hamlet,  within  the  coun- 
ty, that  he  pleases. 

From  this  state  of  the  law,  it  follows,  first,  that 
if  an  action  be  local,  and  the  facts  arose  out  of  the 
realnij  such  action  cannot  be  maintained  in  the 
English  courts  (s) ;  for  as  the  venue  in  the  action  is 
to  be  laid  truly,  there  is  no  county  into  which, 
consistently  with  that  rule,  the  original  writ  can 
be  directed.  But,  on  the  other  hand,  if  the  action 
be  transitory,  then,  though  all  the  facts  arose 
abroad,  the  action  may  be  maintained  in  this 
country ;  because  the  venue  in  the  action^  may  be 

(r)  Vin.  Ab.  Trial,  (M.  f.)  Co.  Litt.  282.  a.  See  Appen- 
dix, NOTB  (62). 

(#)  Per  Buller,  J.    4  T.  R.  503. 
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laid  in  any  English  county,  at  the  option  of  the 
plaintiff. 

The  same  state  of  law  also  leads  to  the  follow- 
ing inference : — that  in  a  transitory  action,  the 
plaintiff  may  have  the  action  tried  in  any  county 
that  he  pleases  ;  for  (as  we  have  seen)  he  may  lay 
the  venue  in  the  action^  in  any  county — and  upon 
issue  joined,  the  venire  issues  into  the  county 
where  the  venue  in  the  action^  is  laid.  And  such, 
accordingly,  is  the  rule ; — subject  only  to  a  check 
interposed  by  another  regulation  ;  viz.  that  which 
relates  to  the  changing  qfthe  venue.  The  courts  esta- 
blished, about  the  reign  (as  it  is  said)  of  James  I.  (/), 
a  practice,  by  which  defendants  were  enabled  to 
protect  themselves  from  any  inconvenience  they 
might  apprehend  from  the  venue  being  laid  con- 
trary to  the  fact,  and  enforce,  if  they  pleased,  a 
compliance  with  the  stricter  and  more  antient  sys- 
tem  (w).  By  this  practice,  when  the  plaintiff  in  a 
transitory  action,  lays  a  false  venue,  the  defend- 
ant is  entitled  to  move  the  court  to  have  the  venue 
changed^  i.  e.  altered  to  the  right  place  ;  and  the 
court,  upon  affidavit  that  the  cause  of  action  arose 
wholly  in  the  county  to  which  it  is  proposed  to 
change  the  venue,  will  in  most  cases  grant  the  ap- 
plication, and  oblige  the  plaintiff  to  amend  his 
declaration  in  this  particular ;  unless  he,  on  the 
other  hand,  will  undeitake  to  give,  at  the  trial, 
some  material  evidence  arising  in  the  county  where 
the  venue  was  laid. 

(0  2  Salk.  670.  {u)  See  Appendix^  notx  (63). 

X  2 
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Whether  the  action  be  local  or  transitory,  every 
local  fact  alleged  in  the  writ  and  declaration  must 
still  be  laid  with  its  true  venue,  on  peril  of  a  va- 
riance, if  the  fact  should  be  brought  in  issue  ;  but 
transitory  facts  may  be  laid  with  any  venue,  at  the 
choice  of  the  plaintiff;  though  it  is  the  usual  and 
most  proper  course,  to  lay  them  all  with  the  venue 
in  the  action.    As  in  the  writ  and  declaration,  so  in 
the  plea  and  subsequent  pleadings^  every  local  fact 
must  be  laid  with  its  true  venue,  under  peril  of  va- 
riance ;  but  with  respect  to  transitory  ones,. the  rule 
is,  that  they  must  be  laid  with  the  venu€  in  the  ac- 
tion  {x) ;  and  even  to  lay  the  true  place,  is  in  this 
case,  not  allowable,  if  it  differ  from  that  venue. 
Thus,  in  the  example  already  supposed,  of  an  action 
on  a  bond,  where  the  action  is  laid  in  Middlesex, 
— ^if  the  defendant  should  plead  a  release  at  Oxford, 
this  departure  from  the  venue  in  the  action^  would 
be  bad  (y),  though  the  release  should  really  have 
been  executed  there.    For,  as  the  plaintiff  may,  for 
a  transitory  matter,  chuse  any  venue  that  he  likes, 
in  his  writ  and  declaration,  so  upon  the  same  prin- 
ciple  it  would  have  followed,  that  the  defendant 
might  also,  for  a  transitory  matter,  have  chosen 
any  venue,  in  his  plea ;  and  thus,  whoever  happen- 
ed to  make  the   last  affirmative  allegation,   and 
therefore  to  lay  the  last  venue,  would  have  been 
able  (prior  to  the  alteration  of  practice  introduced 
by  the  statute  of  Charles  11.)  to  draw  the  venire 
facias  and  the  trial,  to  any  place  that  he  pleased. 
But  it  was  thought  more  reasonable  and  conve- 

(*)  1  Saund.  85.  2  Saund.  5.  n.  (3.)      (y)  Co.  Litt.  282.  b. 


SECT.  IV.  RULE  I.]  RULES  OF  PLEADING.  309 

nient,  that  this  option  should  rest  with  the  plaintiff; 
who,  having  in  the  first  instance  chosen  a  venue, 
ought  not  to  be  removed  from  it,  without  cause. 
The  defendant,  therefore,  is  obliged  to  follow  the 
venue  that  the  plaintiff  has  laid ;  and,  in  conse- 
quence of  the  establishment  of  this  rule,  it  seems 
now  to  be  held,  that  to  transitory  matters,  no  venue 
need  now  be  laid  in  pleadings  subsequent  to  the 
declaration  ;  because  with  respect  to  every  matter 
of  this  description,  the  original  venue  will  be  taken 
to  be  implied  {z).  In  practice,  however,  it  is  usual 
to  lay  a  venue  in  these,  as  well  as  in  the  declar- 
ation ;  and  perhaps,  in  point  of  strict  form,  it  is 
the  more  proper  course. 

Another  point  to  be  noticed  on  this  subject  of 
the  true  allegation  of  venue,  is,  that  when  transi- 
tory matters  are  alleged  out  of  their  true  place,  it 
seems  to  be  necessary  that  they  should  be  laid  (as 
the  phrase  is)  under  a  videlicet^  i.  e.  with  the  prior 
intervention  of  the  words  **  to  wit,*'  or  "that  is  to 
"  say'* ;  for  the  form  of  which,  the  reader  may  be 
referred  to  many  of  the  past  examples  of  pleadings 
in  this  work.  The  effect  and  object  of  the  videlicet 
is  to  mark  that  the  party  does  not  undertake  to  prove 
the  precise  place.  And  accordingly,  there  is  some 
doubt  whether  the  omission  of  a  videlicet,  does  not 
occasion  a  necessity,  in  the  event  of  a  traverse 
even  of  a  transitory  matter,  of  proving  the  place 
alleged  {a).  On  the  other  hand,  however,  it  is  clear, 

(2)Sec  1  Chitty,  517. 

(a)  Mr.  Chitty  inclines  to  consider  the  omission^  as  immaterial. 
Sec  1  Chitty,  308.  note  (6).     Opposed,  however,  to  the  authorities 
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that  where  the  place  is  material,  or,  in  other  words, 
where  the  matter  is  local,  the  use  of  a  videlicet 
will  not  prevent  the  necessity  of  proving  the  venue 
laid.  This  doctrine  as  to  a  videlicet,  it  will  be  ob- 
served, is  not  peculiar  to  venue,  but  applies  (as 
will  afterwards  appear)  to  many  other  of  the  points 
on  which  certainty  is  required  in  pleading. 

The  last  point  of  remark  that  occurs  on  this 
subject,  relates  to  the  case,  where  a  local  matter 
occurring  out  of  the  redlrrty  is  alleged  in  the  course 
of  the  pleading.  This  was  formerly  considered  as 
a  case  of  difficulty;  for,  on  the  one  hand,  all  local 
facts  are  to  be  alleged  (as  has  been  shewn),  in  the 
true  place ;  and,  on  the  other  hand,  if  a  place  out 
of  the  realm  be  laid  for  venue,  and  issue  be  joined 
on  the  fact,  it  was,  at  one  time,  supposed  that  the 
issue  could  not  be  tried — ^because  no  jury  could  be 
summoned  from  the  place ;  and  prior  to  the  statute 
of  Charles,  it  was,  by  the  general  rule,  essential  (as 
already  stated),  that  the  jury  should  be  summoned 
from  the  venue  laid  to  the  iact  in  issue  (b).  It 
was,  however,  early  decided,  that  notwithstanding 
that  general  rule,  such  matter  might  be  tried  by  a 
jury  from  the  venue  in  the  action;  and  thus  the  dif- 
ficulty  was  removed  (c).  And  by  way  of  more  ef- 
fectually preventing  the  objection,  a  form  has  long 


on  which  the  learned  author  relies^  are^  3  T.  R.  68.  3  M.  and  S. 
173.    2  Saund.  291.  (c)    2  Moore,  114.  93. 

(Jbi)  See  a  curious  instance  of  the  difficulty  formerly  found  in 
such  cases> — cited  per  Abbott^  C.  J.^  4  Bam.  and  Aid.  172>;  and 
another  instance^  cited  6  Rep.  47*  b. 

(c)  6  Rep.  46.  b.     7  Rep.  27-  a. 
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been  in  use,  which  satisfies  the  double  object  of 
conforming  to  the  true  place,  and,  at  the  same 
time,  laying  a  venue  within  the  realm ; — the  venue 
of  a  fact  arising  abroad,  being  often  alleged  with  a 
videlicet,  under  the  following  form  of  expression — 
"  at  Fort  St  George,  in  the  East  Indies  '*  (the  real 
place),  "  to  wit,  at  Westminster,  in  the  county  of 
**  Middlesex  "  (the  vemie  in  the  action)  (d).  With 
respect  to  this  formula,  indeed,  we  may  take  occa- 
sion to  observe,  that  it  is  usually  applied,  not  only 
to  local  facts  arising  out  of  the  realm,  but  to  those 
arising  in  this  country  also,  if  they  happened  at  a 
different  venue  from  that  in  the  action. 

RULE  II. 
THE  PLEADINGS  MUST  HAVE  CERTAINTY  OF  TIME  (e). 

In  personal  actions,  the  pleadings  must  allege 
the  time;  that  is,  the  day,  month,  and  year,  when 
each  traversable  fact  occurred:  and  when  there  is 
occasion  to  mention  a  continuous  act,  the  period 
of  its  duration,  ought  to  be  shewn  (y). 

The  necessity  of  laying  a  time,  like  that  of  lay- 
ing a  venue,  extends  to  traversable  facts  only, — 
and  therefore  no  time  need  be  alleged  to  matter  of 
inducement  or  aggravation.  The  courts,  indeed, 
are  in  the  habit  of  considering  the  allegations  of 
place  and  time,  as  connected  together ;  and  have 
laid  down  this  general  principle,  that  wherever  it 

(j£)  Cora.  Dig.  Action  (N.  7*)* 

(e)  Com.  Dig.  Pleader  (C.  19.).    Cro.  Jac  359.   14Ea8t29L 

(/)IWd: 
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is  necessary  to  lay  a  venue,  it  is  also  necessary  to 
mention  time  (g). 

As  tbe  place,  in  transitory  matters,  is  considered 
as  forming  no  material  part  of  the  issue, — so  that 
one  place  may  be  alleged,  and  another  proved, — the 
same  law  has  obtained  with  respect  to  time,  in  all 
matters,  generally  (A).  The  pleader,  therefore,  in 
general,  assigns  any  time  that  he  pleases,  to  a  given 
fact.  This  option,  however,  is  subject  to  certain 
restrictions. — 1.  He  should  lay  the  time  under  a 
videlicet^  if  he  does  not  wish  to  be  held  to  prove  it 
strictly  (i).  2.  He  should  not  lay  a  time  that  is 
intrinsically  impossible^  or  inconsistent  with  the  fact 
to  which  it  relates.  A  time  so  laid,  would,  in  ge- 
neral, be  sufficient  ground  for  demurrer.  But,  on 
the  other  hand,  there  is  no  ground  for  demurrer, 
where  such  time  is  laid  to  a  fact  not  traversable — 
or  where,  for  any  other  reason,  the  allegation  of 
time,  was  unnecessarily  made; — for  an  unnecessary 
statement  of  time,  though  impossible  or  inconsis- 
tent, will  do  no  harm,  upon  the  principle  that  utile, 
per  inutile,  non  vitiatur  {1c).  3.  Again,  there  are 
some  instances,  in  which  time  happens  to  form  a 
material  point  in  the  merits  of  the  case ; — and,  in 


(g)  Per  Buller,  J.  5  T.  R.  620. 

(h)  Co.  Litt.  283.  a.    2  Salk.  561.   5  Taunt.  765. 

(i)  As  to  the  meaning  and  effect  of  a  videlicet,  vide  supra^ 
p.  309. 

(k)  This  appears  to  be  a  correct  general  statement  of  the  law 
with  respect  to  demurrer  for  an  impossible  or  inconsistent  date ; 
but  the  current  of  authorities^  is  not  quite  clear  and  uniform  on 
this  subject.  Vide  Com.  Dig.  Pleader  (C.  19.).  See  Appendix^ 
NOTE  (64). 
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these  instances,  if  a  traverse  be  taken,  the  time  laid 
is  of  the  substance  of  the  issue,  and  must  be  strictly 
proved;  just  as  in  local  matters,  it  is  necessary  to 
prove  the  alleged  venue.     The  pleader,  therefore, 
with  respect  to  all  facts  of  this  description,  must 
state  the  time  truly — at  the  peril  of  failure,  as  for 
a  variance.     And  here,  as  in  the  case  of  a  local 
fact,  the  insertion  of  a  videlicet,  will  give  no  help. 
Thus,  where  the  declaration  stated  an  usurious 
contract,  made  on  the  21st  day  of  December,  177*, 
for  giving  day  of  payment  of  a  certain  sum  to  the 
23d  day  of  December,  1776,  and  the  proof  was, 
that  the  contract  was  on  the  23rf  December,  1774, 
giving  day  of  payment  for  two  years,  it  was  held, 
that  the  verdict  must  be  for  the  defendant; — the 
principle  of  this  decision  being,  that  the  time  given 
for  payment,  being  of  the  substance  of  an  usurious 
contract,  such  time  must  be  proved  as  laid(0- 
So,  where  the  declaration  stated  an  usurious  agree- 
ment on  the  14tth  of  the  month,  to  forbear  and  give 
day  of  payment,  for  a  certain  period — but  it  was 
proved,  that  the  money  was  not  advanced  till  the 
1 6th — the  plaintiff  was  nonsuited  (m) — it  being  held 
by  Lord  Mansfield,  at  the  trial,  and  afterwards  by 
the  court  in  bank,  that  the  day  from  whence  the 

"  (/)  Cowp.  671. 

(m)  The  nature  of  judgment  of  nonsuit,  has  been  stated  in  the 
first  chapter,  sup.  p.  131.  It  will  be  proper  to  explain  here,  how- 
ever, that  when,  on  account  of  a  variance,  or  any  other  matter  of 
form,  the  plaintiff  understands  that  the  judge  is  going  to  direct 
the  jury,  to  find  a  verdict  against  him,  he  usually  takes  the  course 
of  avoiding  a  verdict,  by  voluntarily  submitting  to  judgment  of 
nonsuit ;  and  for  that  purpose,  he  is  supposed  to  absent  himself, 
from  the  court.  The  reason  is,  that  such  judgment  does  not  pre- 
vent his  bringing  another  action, — but  by  a  verdict,  he  is  barred 
for  ever.     See  3  BL  Com.  376. 
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forbearance  took  place,  was  material,  though  laid 
under  a  videlicet  (n). 

Where  the  time  needs  not  be  truly  stated  (as  is 
generally  the  case),  it  is  subject  to  a  rule  of  the 
same  nature  with  one  that  applies  to  venue  in  tran- 
sitory matters  (o) — ^viz.  that  the  plea,  and  subse- 
quent pleadings,  should  follow  the  day  alleged  in 
the  writ  and  declaration  (jp)  j — and  if,  in  these  cases, 
no  time  at  aU  be  laid,  the  omission  is  aided,  after 
verdict,  or  judgment  by  confession  or  default, — 
by  the  operation  of  the  statute  of  jeofails  (jj). 
But  where,  in  the  plea  or  subsequent  pleadings, 
the  time  happens  to  be  material,  it  must  be  al- 
leged ; — and  there  (as  in  the  case  of  a  venue  to  a 
local  fact),  the  pleader  may  be  obliged  to  depart 
from  the  day  in  the  writ  and  declaration. 

Certainty  of  time,  is  said  to  be  required  in  per- 
sonal  actions  only, — ^it  being  held,  that  in  real  and 
tmxed  actions,  it  is,  in  general,  not  necessary  to 
allege  the  day,  month,  and  year — and  that  it  is 
sufficient  to  shew  in  what  king's  reign,  the  matter 
arose  (r). 

RULE    III. 

THE  PLEADINGS  MUST  SPECIFY  QUALITY,  QUANTITY, 

AND   VALUE  (5). 

It  is,  in  general,  necessary,  where  the  declara- 

(«)  Cited,  6  T.  R.  463.    6  Taunt.  2. 

(0)  Suprii,  p.  308.  (p)  2  Saund.  5.  n.  (3).    1  Saond.  1 4. 

(9)  13  East.  407. 

(r)  Com.  Dig.  Pleader  (C.  19.).    2  Salk.  561.    Skin.  660. 

9  Hen.  6.  116,116. 
(#)  Oportet  quod  petens  rem  designet,  quam  petit,-— videlicet 
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tion  alleges  any  injury  to  goods  and  chattels ^  or  any 
contract  relating  to  them,  that  their  quality,  quan^ 
tity,  and  value^  or  priccj  should  be  stated.  And, 
in  any  action  brought  for  recovery  of  real  property, 
its  quality  should  be  shewn  ;  as,  whether  it  consists 
of  houses,  lands,  or  other  hereditaments;  and,  in 
general,  it  should  be  stated,  whether  the  lands  be 
meadow,  pasture,  or  arable,  &c.  And  the  quantity 
of  the  lands,  or  other  real  estate,  must  also  be  speci- 
fied (/)•  So,  in  an  action  brought  for  injuries  to 
real  property,  the  quality  should  be  shewn, — ^as 
whether  it  consists  of  houses,  lands,  or  other  here- 
ditaments. 

Thus,  in  an  action  of  trespass,  for  breaking  the 
plaintiff's  close,  and  taking  away  his  fish,  without 
shewing  the  number  or  nature  of  the  fish,  it  was, 
after  verdict,  objected,  in  arrest  of  judgment,  first, 
**  that  it  did  not  appear,  by  the  declaration,  of 
what  nature  the  fish  were,  pikes,  tenches,  breams, 
&c.** — and  secondly,  that  "  the  certain  number 
**  of  them,  did  not  appear.*'  And  the  objection 
was  allowed  by  the  whole  court  (w).  So  where,  in 
an  action  of  trespass,  the  declaration  charged  the 
taking  of  cattle, — the  declaration  was  held  to  be 
bad,  because  it  did  not  shew  of  what  species  the 
cattle  were  (x).  So,  in  an  action  of  trespass,  where 
the  plaintiff  declared  for  taking  goods  generally, 
without  specifying  the  particulars, — a  verdict  being 

qttalitatem>  &c. — item  quantitatem,  &c  Braot.  431.  a.  11  Rep. 
25.  b.  55.  a.  Doct.  PI.  85,  86.  Garth.  204.  1  East.  441. 
8  East.  357.    13  East.  102. 

(i)  See  the  authorities  last  cited. 

(n)  5  Rep.  34.  b.  (*)  2  Lutw.  1374. 
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found  for  the  plaintiff,  the  Court  arrested  the  judg- 
ment, for  the  uncertainty  of  the  declaration  (y). 
So  (in  a  'modern  case),  where,  in  an  action  of  re- 
plevin,  the  plaintiff  declared,  that  the  defendant, 
in  a  certain  dwelling-house,  took  divers  goods 
and  chattels  of  the  plaintiff,*'  without  stating 
what  the  goods  were,— the  Court  arrested  the  judg- 
ment, for  the  uncertainty  of  the  declaration, — after 
judgment  by  default,  and  a  writ  of  inquiry  exe- 
cuted (^).    So,  in  an  action  of  dower,  where  blanks 
were  left  in  the  count,  for  the  number  of  acres 
claimed,   the  judgment  was  reversed  after  ver- 
dict (a).     So,  in  ejectment,  the  plaintiff  declared 
for  five  closes  of  land,  arable  and  pasture,  called 
Long  Furlongs,  containing  ten  acres :  upon  not 
guilty  pleaded,  the  plaintiff  had  a  verdict ;  and  it 
was  moved,  in  arrest  of  judgment,  that  the  decla- 
ration was  ill, — ^because  the  quantity  and  quality 
of  the  lands  were  not  distinguished  and  ascer- 
tained, so  as  to  shew  how  many  acres  of  arable 
there  were,  and  how  many  of  pasture.     And  for 
this  reason,  the  declaration  was  held  ill,  and  the 
judgment  arrested  (b). 

With  respect  to  value,  it  is  to  be  observed,  that  it 
should  be  specified  in  reference  to  the  current  coin 
qf  the  realm — thus:  "divers,  to  wit,  three  tables  of 
"  great  value,  to  wit,  the  value  of  twenty  pounds, 
"  of  lawful  money  of  Great  Britain/* — With  re- 
spect to  quantity,  it  should  be  specified  by  the  or- 
dinary measures  of  extent,  weight,  or  capacity, — 

{y)  4  Burr.  2455.    Ld.  Hay.  1410.  S.  P. 

(2)  7  Taunt.  642.  {a)  Cro.  Jac.  498. 

{h)  Carth.  204.     See  Appendix,  note  (fib). 
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thus:  "  divers,  to  wit,  fifty  acres  of  arable  land  ** — 
"  divers,  to  wit,  three  bushels  of  wheat.*' 

The  rule  in  question,  however,  is  not  so  strictly 
construed,  but  that  it  sometimes  admits  the  spe- 
cification of  quality  and  quantity^  in  a  loose  and  ge^ 
neral  way.     Thus,  a  declaration  in  trover,  for  two 
packs  of  flax,  and  two  packs  of  hemp,  without  set- 
ting out  the  weight  or  quantity  of  a  pack,  is  good, 
after  verdict,  and,  as  it  seems,  even  upon  special 
demurrer  (c).     So,  a  declaration  in  trover,  for  a 
library  of  books,  has  been  allowed,  without  ex- 
pressing what  they  were.     So,  where  the  plaintiff 
declared  in  trespass,  for  entering  his  house,  and 
taking  several  keys  for  the  opening  of  the  doors  ot 
his  said  house,  it  was  objected,  after  verdict,  that 
the  kind  and  number  ought  to  be   ascertained. 
But  it  was  answered  and  resolved,  that  the  keys 
are  suflSciently  ascertained,  by  reference  to  the 
house  (d).     So  it  was  held,  upon  special  demurrer, 
that  it  was  sufficient  to  declare,  in  trespass  for 
breaking  and  entering  a  house,  damaging  the  goods 
and  chattels,  and  wrenching  and  forcing  open  the 
doors, — without  specifying  the  goods  and  chattels, 
or  the  number  of  doors  forced  open ;  for  that  the 
essential  matter  of  the  action,  was  the  breaking 
and  entering  of  tbe  house, — and  the  rest  merely 
aggravation  (e). 

There  are  also  some  kinds  qfaction^  to  which  the 

(c)  2  Saund.  74.  b.  n.  (1). 

(i/)  2  Salk.  643. ;  and  see  many  other  instances^  2  Saund.  74. 
b.  n.  (1). 

(e)  3  Wila.  292. 
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mid  requiring  specification  of  quality,  quantity,  and 
value,  does  not  apply  in  modern  practice.  Thus, 
in  actions  o{debtBXidindebitatusassumpsit(^f)(y9\ieve 
a  more  general  form  of  declaration  obtains  than  in 
most  other  actions),  if  the  debt  is  claimed  in  re- 
spect of  goods  sold,  &c.,  the  quaKty,  quantity,  or 
value  of  the  goods  sold,  is  never  specified.  The 
amount  of  the  debt,  or  sum  of  money  due  upon 
such  sale,  must,  however,  be  shewn. 

As  with  respect  to  place  and  time^  so,  with  re- 
spect to  quantity  and  valtiCj  it  is  not  necessary, 
when  these  matters  are  brought  into  issue,  that  the 
proof  should  correspond  with  the  averment.  The 
pleader  may,  in  general,  allege  any  quantity  and 
value  that  he  pleases  (at  least  if  it  be  laid  under 
a  videlicet),  without  risk  from  the  variance,  in  the 
event  of  a  diflferent  amount  being  proved  (g).  But,  it 
is  to  be  observed,  that  a  verdict  cannot^  in  general^ 
be  obtained  for  a  larger  quantity  ^  or  value^  tJian  is  al- 
leged. The  pleader,  therefore,  takes  care  to  lay 
them  to  an  extent  large  enough  to  cover  the  utmost 
case  that  can  be  proved.  And  it  is  also  to  be  ob- 
served that,  as  with  respect  to  place  or  time,  so 
with  respect  to  quantity  or  value,  there  may  be  in- 
stances in  which  it  forms  part  of  the  substance  of  the 
issue ;  and  there,  the  amount  must  be  strictly  prov- 
ed as  laid.   For  example,  to  a  declaration  in  assump- 

{f)  IndehticUus  assumpsit  is  that  species  of  the  action  of  assump- 
sit^ in  which  the  plaintiff  first  alleges  a  debt^  and  then  a  promise 
in  consideration  of  the  debt.  The  promise  so  laid  is>  generally, 
an  implied  one  only.  See  the  form  of  a  declaration  in  Indebitatus 
Assumpsit,  supvii,  p.  47. 

{g)  8  Taunt.  107. 
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sit  for  10/.  4fS.f  and  other  sums, — ^the  defendant 
pleaded  as  to  all  but  4/.  7^*  ^d.^  the  general  issue ; 
and,  as  to  the  4/.  7^.  6d.f  a  tender.  The  plaintiff 
replied  that,  after  the  cause  of  action  accrued,  and 
before  the  tender,  the  plaintiff  demanded  the  said 
sum  ofifL  7s.  6d.9  which  the  defendant  refused  to 
pay;  and  on  issue  joined,  it  was  proved  that  the 
plaintiff  had  demanded  not  4/.  7^*  6d,  but  the  whole 
10/.  4fS.  This  proof  was  held  not  to  support  the 
issue  (A). 

With  respect  to  the  allegation  of  qtiaUty,  this 
generally  requires  to  be  strictly  proved  as  laid(i). 

RULE  rv. 

THE  PLEADINGS  MUST  SPECIFY  THE  NAMES  OF 

PERSONS  (Ar). 

First,  this  rule  applies  to  the  parties  to  the  suit. 

The  original  writ,  and  the  declaration,  must  both 
set  forth  accurately  the  names  of  both  parties  (J). 
The  plaintiff  must  be  described  by  his  christian 
name  and  surname ;  and,  if  either  be  mistaken  or 
omitted,  it  is  ground  for  a  plea  in  abatement.  The 
case  is  the  same,  with  respect  to  the  defendant. 
If  either  party  have  a  name  of  dignity^  such  as  EarU 
&c.,  he  must  be  described  accordingly;  and  an 


(A)  5  Barn,  and  Aid.  630.        (i)  See  Appendix,  note  (66). 
(k)  Cam.  Dig.  Abatement  (E.  18.)    (E.  19.)    (F.  17)   (P. 
18.)-    Com.  Dig.  Pleader  (C.  18.).    Bract.  301.  b. 
(/)  Ibid. 
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omission,  or  mistake  in  such  description,  has  the 
same  effect  as  in  the  christian  name  and  surname 
of  an  ordinary  person  (tw). 

Secondly,  the  rule  relates  to  persons  not  parties 
to  the  suit,  of  whom  mention  is  made  in  the  plead- 
ing. 

The  names  of  such  persons,  viz.  the  christian 
name  and  surname,  or  name  of  dignity,  must  in 
general  be  given ;  but,  if  not  within  the  knowledge 
of  the  party  pleading,  an  allegation  to  that  effect, 
should  be  made,  and  such  allegation  will  excuse  the 
omission  of  name  (w). 

A  mistake  in  the  name  of  a  party  to  the  suit,  is 
ground  for  plea  in  abatement  only,  and  cannot  be 
objected  as  a  variance  at  the  trial;  but  the  name 
of  a  person  not  party,  is  a  point,  on  which  the  proof 
must  correspond  with  the  averment,  under  peril  of 
a  fatal  variance.  Thus,  where  a  bill  of  exchange 
drawn  by  John  Couchj  was  declared  upon,  as  drawn 
by  John  Crouch,  and  the  defendant  pleaded  the 
general  issue,  the  plaintiff  was  nonsuited  (o).  So, 
where  the  declaration  stated  that  the  defendant 
went  before  Richard  Cavendish,  Baron  Waterpark, 
of  Waterfork,  one  of  the  justices,  &c.  for  the  county 
of  Stafford,  and  falsely  charged  the  plaintiff  with 
felony,  &c. — and,  upon  the  general  issue,  it  ap- 
peared in   evidence,  that    the  charge  was  made 


(m)  Com.  Dig.  Abatement  (E.  20.)  (F  19.).       («)  Plow.  128. 
(o)  3  Bos.  and  Pul.  659.  See  also  I  Camp.  195.  4  Taunt.  810. 
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before  Richard  Cavendisli,  Baron  Waterpark,  of 
fVaterparkj — this  was  held  a  fatal  variance  in  the 
name  of  dignity  (p). 

RULE  V. 
THE  PLEADINGS  MUST  SHOW  TITLE  (q). 

When,  in  pleading,  any  Tight  or  authority  is  set 
up  in  respect  of  property  personal  or  real,  some 
title  to  that  property  must,  of  course,  be  alleged  in 
the  party,  or  in  some  other  person  from  whom  he 
derives  his  authority  (r).  So,  if  a  party  be  charged 
with  any  liability,  in  respect  of  property  personal  or 
real,  his  title  to  that  property,  must  be  alleged. 

It  is  proposed,  first,  to  consider  the  case  of  a 
party's  alleging  title  in  himself,  or  in  another,  whose 
authority  he  pleads  ;  next,  that  of  his  alleging  it  in 
his  adversary. 

I.  Of  the  case  where  a  party  alleges  title  in  him- 
self,  or  in  another,  whose  authority/  he  pleads. 

I.  It  is  often  sufficient  to  allege  a  title  of  posses- 
sion, only. 

The  form  of  laying  a  title  of  possession,  in  re- 
spect of  goods  and  chattels,  is,  either  to  allege  that 
they  were  the  "  goods  and  chattels  of  the  plain- 
"  tiff,"  or  that  he  was  "  lawfully  possessed  of  them, 


(/>)  2  Barn,  and  Aid.  756. 

(q)  Com.  Dig.  Pleader  (3  M.  9.).     Bract.  372.  b.  373.  b. 

(r)  Ibid. 

Y 


cc 
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"  as  of  his  own  property  '*  (s).  With  respect  to  cor- 
poreal  hereditaments ^  the  form  is,  either  to  allege 
that  the  close,  &c.  was  the  "  close  of"  the  plain- 
tiff (/),  or  that  he  was  "  lawfully  possessed  of  a  cer- 
"  tain  close,'*  &c,  (m)  With  respect  to  incorporeal 
hereditaments y  a  title  of  possession  is  generally  laid, 
by  alleging  that  the  plaintiff  was  possessed  of  the  cor- 
poreal thing,  in  respect  of  which  the  right  is  claimed, 
and,  by  reason  thereof,  was  entitled  to  the  right  at 
the  time  in  question;  for  example,  that  he  "  was 
possessed  of  a  certain  messuage,  &c.,  and,  by 
reason  thereof,  during  all  the  time  aforesaid,  of 
"  right  ought  to  have  had  common  of  pasture, 
«  &c/'  (^) 

A  title  of  possession  is  applicable^ — that  is,  will  be 
sufficiently  sustained  by  the  proofs — ^in  all  cases 
where  the  interest  is  of  a  present  and  immediate 
kind.  Thus,  when  a  title  of  possession  is  alleged, 
with  respect  to  goods  and  chattels ^  the  statement 
will  be  supported  by  proof  of  any  kind  of  present 
interest  in  them,  whether  that  interest  be  tempo- 
rary and  special,  or  absolute  in  its  natiu*e — as,  for 
example,  whether  it  be  that  of  a  carrier  or  finder 
only,  or  that  of  an  owner  and  proprietor  (y).  So, 
where  a  title  of  possession  is  alleged  in  respect  of 
corporeal  or  incorporeal  hereditaments,  it  will  be 
sufficiently  maintained  by  proving  any  kind  of  estate 

(s)  Ab  in  the  examples^  supra,  pp.  50. 48. 
(/)  As  in  the  example^  suprsi^  p.  44. 
(u)  See  an  example^  2  Chitty^  531. 
(x)  See  an  example,  2  Chitty,  354. 
(y)  2  Saund.  47-  a.  n.  (1). 
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in  possession,  whether  fee  simple,  fee-tail,  for  life, 
for  term  of  years,  or  otherwise.  On  the  other 
hand,  with  respect  to  any  kind  of  property,  a  title 
of  possession,  would  not  be  sustained  in  evidence, 
by  proof  of  an  interest  in  remainder  or  reversion 
only;  and,  therefore,  when  the  interest  is  of  that 
description,  the  preceding  forms  are  inapplicable; 
and  title  must  be  laid  in  remainder  or  reversion, 
according  to  the  fact,  and,  upon  the  principles  that 
will  be  afterwards  stated,  on  the  subject  of  alleging 
title  in  its  JliU  and  precise  extent 

Where  a  title  of  possession  is  applicable,  the  alle- 
gation of  it,  is,  in  many  cases,  sufficient,  in  pleading, 
without  shewing  title  of  a  superior  kind.  The  rule, 
on  this  subject,  is  as  follows — that  it  is  st^fficient  to 
allege  possession  as  agcunsta  wrong-doer  (^z),  or,  in 
other  words,  that  it  is  enough  to  lay  a  title  of  posses- 
sion,  against  a  person^  who  is  stated  to  have  commit- 
ted an  injury  to  such  possession,  having,  as  far  as  it 
appears,  no  title  himself.  Thus,  if  the  plaintiff  de- 
clare in  trespass,  for  breaking  and  entering  his  close, 
or  in  trespass  on  the  case,  for  obstructing  his  right 
of  way,  it  is  enough  to  allege  in  the  declaration, 
in  the  first  case, — that  it  is  the  **  close  of  the  plain- 
tiff'(«), — in  the  second  case, — that  "  he  was  pos- 
**  sessed  of  a  certain  messuage,  &c.,  and,  by  reason 
*^  of  such  possession,  of  right  ought  to  have  had  a 
**  certain  way,"  &c.  For,  if  the  case  was,  that  the 
plaintiff  being  possessed  of  the  close,  the  defendant 
having  himself  no  title,  broke  and  entered  it,  or, 

' ■ r^ 

(2)  Com.  Dig.  Pleader  (C.  39.)  (C.  41.).     1  East,  212. 
(a)  See  the  form  ofthededaration,  •aprd>p.44. 

y2 
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that  the  plaintiff  being  possessed  of  a  messuage  and 
right  of  way,  the  defendant  being  without  title, 
obstructed  it,  then,  whatever  was  the  nature  and 
extent  of  the  plaintiff's  title,  in  either  case, — the  law 
will  give  him  damages  for  the  injury  to  his  posses- 
sion ;  and  it  is  the  possession  therefore,  only,  that 
needs  to  be  stated.     It  is  true  that  it  does  not  3'et 
appear  that  the  defendant  had  no  title,  and,  by  his 
plea,  he  may  possibly  set  up  one  superior  to  that  of 
the  plaintiff;  but,  as  on  the  other  hand,  it  does  not 
yet  appear  that  he  had  title,  the  effect  is  the  same, 
and,  till  he  pleads,  he  must  be  considered  as  a  mere 
wrong'doer ;  that  is,  he  must  be  taken  to  have  com- 
mitted an  injury  to  the  plaintiff's  possession,  with- 
out ha\dng  any  right  himself.    Again,  in  an  action 
of  trespass  for  assault  and  battery,  if  the  defendant 
justify,  on  the  ground  that  the  plaintiff  wrongfully 
entered  his  house,  and  was  making  a  disturbance 
there,  and  that  the  defendant  gently  removed  him, 
— the  form  of  the  plea  is,  that  "  the  defendant  was 
"  lawfuUypossessedofa  certain  dwelling  house,  &c., 
"  and,  being  so  possessed,  the  said  plaintiff  was  un- 
"  lawfully  in  the  said  dwelling  house,"  &c.  (  h)  -,  and 
it  is  not  necessary  for  the  defendant  to  show  any 
title  to  the  house,  beyond  this  of  mere  possession. 
For  the  plaintiff^has,  at  present,  set  up  no  title  at 
all,  to  the  house;  and,  on  the  face  of  the  plea, 
he  has  committed  an  injury  to  the  defendant's 
possession,  without  having  any  right  himself.     So, 
in  an  action  of  trespass  for  seizing  cattle,  if  the  de- 
fendant justify,  on  the  ground  that  the  cattle  were 


(6)  2  Chitty,  529 
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damage  feasant  on  his  close,  it  is  not  necessary  for 
him  to  show  any  title  to  his  close,  except  that  of 
mere  possession  (c). 

It  is  to  be  observed,  however,  with  respect  to 
this  rule,  as  to  alleging  possession  against  a  wrong 
doer, — that  it  seems  not  to  hold  in  Replevin.  For, 
in  that  action,  it  is  held  not  to  be  sufficient  to  state 
a  title  of  possession,  even  in  a  case  where  it  would 
be  allowable  in  Trespass,  by  virtue  of  the  rule  above 
mentioned.  Thus,  in  replevin,  if  the  defendant 
plead  that  he  was  possessed  of  a  messuage,  and  en- 
titled to  common  of  pasture,  as  appurtenant  thereto, 
and  that  he  took  the  cattle  damage  feasant,  it  seems 
that  this  pleading  is  bad,  and  that  it  is  not  sufficient 
to  lay  such  mere  title  of  possession,  in  this  action  (rf). 
It  is  to  be  observed,  too,  that  this  rule  has  little  or 
no  application  in  real  or  mh:ed  actions;  for,  in 
these,  an  injury  to  the  possession  is  seldom  alleged  j 
the  question  in  dispute  being,  for  the  most  part,  on 
tlie  right  of  possession,  or  the  right  of  property/. 

Where  this  rule  as  to  alleging  possession  against 
a  wrong-doer,  does  not  apply,  there,  though  the  in- 
terest be  present  or  possessory,  it  is,  in  general,  not 
sufficient  to  state  a  title  of  possession,  but  some 
superior  title  must  be  shown.  Thus,  in  trespass 
for  breaking  the  plaintiff's  close,  if  the  defendant's 

(c)  2  Saund- 285.,  n.  (3).  2Salk.643.  2  Mod.  70.  3  Mod. 
132. 

(J)  2  Bo8.  and  Pul.  359. 361.,  n.  (a).  2  Saund.  285.,  n.  (3). 
2  Lut.  1231.  Garth.  9*  1  Lord  Raym.  332,  S.  C.  1  Saund. 
347.b.,  n.  (3). 
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justification  be  that  the  close  was  his  own  copyhold 
estate  of  inheritance,  his  plea,  as  it  does  not  make 
the  plaintiff  a  wrong-doer,  but,  on  the  contrary, 
admits  his  possessory  title  in  the  close,  and  pleads 
in  confession  and  avoidance  of  it,  must  allege  not 
merely  a  possession,  but  a  seisin  in  fee  of  the  copy* 
hold.    So,  in  a  similar  action,  if  the  defendant  rely 
on  a  right  of  way  over  the  plaintiff's  close,  it  will 
not  be  sufficient  to  plead  that  he,  the  defendant, 
was  lawfully  jt;owe55erf  of  another  close,  and,  by  rea- 
son of  such  possession,  was  entitled  to  a  right  of 
way  over  the  plaintiff's,  but  he  must  set  forth  some 
superior  title  to  his  close  and  right  of  way — ^as,  for 
example,  that  of  seisin  in  fee  of  the  close,  and  a  pre- 
scription in  a  que  estate (e)^  to  the  right  of  way  (y). 
With  respect  to  the  manner  of  stating  a  superior 
title  to  that  of  possession,  it  will  be  shown  under 
the  following  head,  relative  to  the  allegation  of 
title,  in  its  Jiitt  and  precise  extent. 

2.  Where  a  title  of  possession^  is  upon  the  princi- 
ples above  explained,  either  not  applicable,  or  not 
sufficient,  the  title  should,  in  general,  be  stated  in 
its  full  and  precise  estent. 

Upon  this  head,  two  subjects  of  remark  present 
themselves — tfie  allegation  of  the  title  itself  and  the 
statement  of  its  derivation* 

With  respect  to  the  allegation  of  the  title  itself^ 
there  are  certain  forms  used  in  pleading,  appropri- 

(e)  As  to  prescription  in  a  que  esiatc,  see  2  Bl.  Ccun.  264* 
(/)  See  the  form,  2  Chitty,  573, 
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ate  to  each  diflferent  kind  of  title,  according  to  all 
the  different  distinctions  as  to  tenure,  qiumiity  of 
estate,  time  of  enjoyment,  and  number  of  owners  {g). 
These  forms  are  too  various  to  be  here  stated ;  and 
it  will  be  sufficient  to  refer  the  reader,  to  the  co- 
pious stores  in  the  printed  precedents  (A). 

With  respect  to  the  derivation  of  the  title,  there 
are  certain  rules,  of  wliich  it  will  be  necessary  to 
give  some  account. 

There  is  a  leading  distinction  on  this  subject, 
between  estates  in  fee  simple,  and  particular  estates. 

In  general,  it  is  sufficient  to  state  a  seisin  in  fee 
simple^ — per  se;  that  is,  simply  to  state  (according 
to  the  usual  form  of  alleging  that  title),  that  the 
party  was  **  seised  in  his  demesne  as  of  fee  of  and 
"  in  a  certain  messuage,'*  &c.(i),  without  showing 
the  derivation,  or  (as  it  is  expressed  in  pleading), 
the  commencement,  of  the  estate  ( A).  For,  if  it  were 
requisite  to  show  from  whom  the  present  tenant 
derived  his  title,  it  might  be  required,  on  the  same 
principles,  to  show  from  whom  that  person  derived 
his,  and  so  ad  infinitum.  Besides,  as  mere  seisin 
will  be  sufficient  to  give  an  estate  in  fee  simple,  the 
estate  may,  for  any  thing  that  appears,  have  had  no 
other  commencement  than  the  seisin  itself,  which 
is  allied.     So,  though  the  fee  be  conditional  or 

(g)  Vide  2  Bl.  Com.  103.    2  Chitty,  199—212. 
(h)  See  2  Chitty,  ibid, 
(i)  As  in  the  examples,  supra,  pp*  39. 188. 
(ic)  Co.  Lilt.  303.  b.    Cro.  Car.  571. 
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determinable  on  a  certain  event,  yet  a  seisin  in  fee 
may  be  alleged,  without  showing  the  commence- 
ment of  the  estate  (/). 

« 

However,  it  is  sometimes  necessary  to  show  the 

derivation  of  the  fee;  viz.  where,  in  the  pleading, 
the  seisin  has  already  been  alleged  in  another  per- 
son,  from  whom  the  present  party  claims.  In  such 
case,  it  must,  of  course,  be  shown  how  it  passed 
from  one  of  these  persons,  to  the  other.  Thus,  in 
debt  or  covenant  brought  on  an  indenture  of  lease, 
by  the  heir  of  the  lessor,  the  plaintiflF  having  alleged 
that  his  ancestor  was  seised  in  fee,  and  made  the 
lease,  must  proceed  to  show  how  the  fee  passed  to 
himself^  viz.  by  descent  (m).  So,  if  in  trespass,  the 
defendant  plead  that  E.  F.  being  seised  in  fee, 
demised  to  G.  H.y  under  whose  command  the  de- 
fendant justifies  the  trespass  on  the  land  (giving 
colour);  and  the  plaintiff,  in  his  replication,  admits 
E.FJ's  seisin,  but  sets  up  a  subsequent  title  in 
himself  to  the  same  land,  in  fee  simple,  prior  to  the 
alleged  demise,  he  must  show  the  derivation  of  the 
fee  from  JE.  F.  to  himself^  by  conveyance  antece- 
dent to  the  lease  under  which  G.  H.  claims  (n). 

With  respect  to  particular  estates^  the  general 
rule  is,  that  the  commencement  of  particular  estates 
mmt  be  shown  (o).     If,  therefore,  a  party  sets  up  in 

(/)  Doct.  PI.  287.  (»«)  As  in  the  example,  supra,  p.  188. 

(n)  See  Upper  Bench  Precedents,  196,  cited  9  Went.  Index, 
xl.xli. 

(o)  Co.  Litt.  303.  b.  2  Salk.  662.  Carth.  444,  S.  C.  2  Mod. 
70.  3  Wils.  72.   10  East,  60.  Rast.  Ent.  656. 


SECT,  IV.  RULE  V.]  RULES  OF  PLEADING.  32ft 

his  own  favour,  an  estate  tail,  an  estate  for  life,  a 
term  of  years,  or  a  tenancy  at  will,  he  must  show 
the  derivation  of  that  title,  from  its  commencement, 
that  is,  from  the  last  seisin  in  fee  simple ;  and,  if 
derived  by  alienation  or  conveyance,  the  substance 
and  effect  of  such  conveyance,  should  be  precisely 
set  forth.  For  examples  of  the  manner  of  thus 
showing  the  commencement  of  particular  estates, 
under  all  the  different  kinds  of  conveyances,  and 
other  media  of  title,  the  reader  must  a^n  have 
recourse  to  the  books  of  precedents  (p). 

Under  this  rule,  that  the  commencement  qf  parti- 
cular  estates  must  be  shown,  it  is  necessary  to  show 
the  commencement  of  a  copyhold,  even  though  it 
be  copyhold  of  inheritance  {q).  This  is  on  the 
ground  that  a  copyhold,  even  in  fee,  is  in  the  na- 
ture of  a  particular  estate,  in  respect  of  the  freehold 
inheritance  in  the  lord.  And  the  difficulty  that 
would  arise,  if  the  title  were  to  be  deduced  from 
the  earliest  or  original  grantee,  is  obviated  by  the 
practice  of  going  back  to  the  admittance  of  the  last 
heir  or  surrenderee  only  j  which  admittance  is  con- 
sidered as  in  the  nature  of  a  grant  from  the  lord, 
and  is  so  pleaded  (r).  It  is,  in  this  manner,  that 
the  commencement  of  a  copyhold  estate  is,  in 
general,  alleged, — namely,  by  stating  it  as  a  grant 
from  the  lord;  but,  where  an  estate  has  been  al- 
ready laid  in  another  copyholder,  from  whom  the 

(p)  See  2  Chitty,  213—232. 
Iq)  Cro.  Jac.  103.    Cro.  Car.  190.    4  Mod.  346. 
(r)  See  same  cases^  and  4  Rep.  22.  b.    Bac.  Pleas>  kc,  p.  422^ 
5th  edition. 
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present  party  daims,  and  it  becomes  necessary, 
therefore,  to  show  how  the  estate  passed  from  one 
to  the  other,  the  conveyances  by  surrender  between 
the  copyhold  tenantSi  and  the  admittance  by  the 
lord,  &c.,  must  then  be  set  forth  according  to  the 
fact  (s). 

To  the  rule,  that  the  commencement  of  partiailar 
estates  must  be  shown^  there  is  this  exception,  that 
it  need  not  be  shown  where  the  title  is  alleged  by 
way  of  inducement  only  (()•  Thus,  if  an  action  of 
debt  or  covenant  be  brought  on  an  indenture  of 
lease,  by  the  executor  or  assignee  of  a  lessor,  who 
had  been  entitled  for  a  term  of  years,  it  is  neces- 
sary, in  the  declaration,  to  state  tlie  title  of  the 
lessor,  in  order  to  show  that  the  plaintiff  is  entitled 
to  maintain  the  action,  as  his  representative  or  as- 
signee.  But,  as  the  title  is,  in  that  case,  alleged  by 
way  of  inducement  only  (the  action  being  mainly 
founded  on  the  lease  itself),  the  particular  estate, 
for  years,  may  be  alleged^  the  lessor^  without 
ilhowing  its  commencement 

On  the  subject  of  the  derivation  oftitUy  the  fol- 
lowing additional  rules  may  be  collected  from  the 
books: — 

First,  where  a  party  clams  hy  inheritance^  he  must^ 
in  general^  sh&w  how  he  is  hdr^  viz.  as  son,  or  other- 


{s)  See  the  fonns,  2  Chitty,  905.  229. 
(0  Com.  Dig.  Pleader  (E.  19.)  (C.  43.).   Lutw.  120.   2  Mod. 
70.    Carth.  444. 
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wise(u);  andt  if  he  claims  bymediatey  not  immediate 
descent^  he  must  show  the  pedigree;  for  example,  if 
he  claiins  as  nephew,  he  must  show  how  nephew  {x\ 

Secondly,  where  a  party  claims  by  corweyance  or 
alienation,  the  nature  of  the  conveyance  or  alienation^ 
must,  in  general,  be  stated;  as  whether  it  be  by  devise  ^ 
feoffment,  &c.(^) 

Thirdly,  the  nature  of  the  conveyance,  or  aliena*^ 
tion,  sfio'uld  be  stated  according  to  its  legal  effect, 
rather  than  its  form  of  words.  This  depends  on  a 
more  general  rule,  which  we  shall  have  occasion  to 
consider  in  another  place,  viz.  "  that  things  are  to 
"  be  pJeaded  according  to  their  legal  effect  or  ope- 
"  ration.'*  For  the  present,  the  doctrine,  as  ap- 
plicable to  conveyances,  may  be  thus  illustrated. 
In  pleading  a  conveyance  for  life,  with  livery  of 
seisin,  the  proper  form  is  to  allege  it  as  a  <*  demise'' 
for  life(:2r),  for  such  is  its  effect  in  proper  legal  de- 
scription.  So,  a  conveyance  in  tail,  with  livery,  is 
always  pleaded  (on  the  same  principle),  as  a  *^  gift" 
in  tail  (a) ;  and  a  conveyance  of  the  fee,  with  livery, 

is  described  by  the  terra  "  enfeoffed"  (6).  And  such 

-■'■•■        ■      '    .1..       ,       -■      ■    II.       .11    ■■■^ 

(«)  1  Salk.  355.  1  Lev.  190.  1  Lord  Raym.  202.  See  Ui« 
example^  supra^  188. 

(x)  3  Bos.  and  Pul.  453.    12  Mod.  619. 

(j)  See  Com.  Dig.  Pleader  (E.  23.)  (E.  24). 

(2)  Rast  Ent.  647-  a.  11.  d. 

(a)  See  Co.  Ent.  Tit.  Formedon^  &c.  &c. 

(6)  Upper  Bendi  Prec.  196.  See  2  Chittj,  214.  '*  Feoffment 
'^  properly  betokeneth  a  conreyance  in  fee;  and  yet,  sometimes 

improperly,  it  is  called  a  feoffment,  when  an  estate  of  freehold 

only,  doth  pasatf,"  Co.  Lttt.  9.  a.     Ftoffare  dioitar,  qui  feodum 
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would  be  the  form  of  pleading,  whatever  might  be 
the  words  of  donation,  used  in  the  instrument  itself; 
which,  in  all  the  three  cases,  are  oflen  the  same, — 
viz.  those  of  **  give*'  and  *«  grant '*(0-  So,  in  a 
conveyance  by  lease  and  release,  though  the  words 
of  the  deed  of  release,  be  "  grant,  bargain,  sell, 
"  alien,  release,  and  confirm",  yet  it  should  be 
pleaded  as  a  release  only;  for  that  is  the  legal  ef- 

fect(rf)- 

Fourthly,  where  the  nature  of  the  conveyance  is 
suchy  that  it  wouldy  at  common  lawy  he  valid  without 
deedf  or  writing,  there  no  deed  or  writing  need  be 
alleged  in  the  pleading,  though  such  document  nun/  in 
fad  eaist;  but,  where  the  nature  of  the  conveyance 
requires,  at  common  law,  a  deed,  or  other  written  in- 
strument, such  instrument  must  be  alleged (e).  There- 
fore, a  conveyance,  with  livery  of  seisin,  either  in 
fee,  tail,  or  for  life,  is  pleaded,  without  alleging 
any  charter,  or  other  writing  of  feoffment,  gift,  or 
demise,  whether  such  instrument,  in  fact,  accom- 
t)anied  the  conveyance  or  not.  For  such  convey- 
ance might,  at  common  law,  be  made  by  parol 
only(/)}  and  though,  by  the  statute  of  frauds,  29 
Car.  II.  c.  S.  s.  1 .,  it  will  not  now  be  valid  unless 
made  in  writing,  yet  the  form  of  pleading,  remains 

simplex^  feoflbtorio  oonfert;  donare,  qui  feodum  talb'atum.  Spelm. 
6I06S.  Verbo  feoffare.  And  Lord  Coke,  in  another  place^  makes 
the  distinction  laid  down  in  the  text,  between  feoffmenl,  gift,  and 
demise,  8  Rep.  82.  b. 

(c)  ''  Do  or  dedi,  is  the  aptest  word  of  feoffment/'  Ck>.  Litt.  9.  a. 

(d)  2  Chitty,  220,  note  (t).    1  Arch.  127-    3  Went.  483.  615. 

(e)  Vin.  Ab.  Faits  or  Deeds  (M.  a.  11). 

(/)  Vin.  Ab.  Feofl&ncnt  (Y.),  Co.  Litt.  121.  b. 
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the  same  as  before  the  act  of  parliament  (g*).  On 
the  other  hand,  a  devise  of  lands  (which,  at  com- 
mon law,  was  not  valid,  and  authorized  only  by  the 
statutes  32  Hen.  8.  c.  1.,  and  34  Hen.  8.  c.  5.), 
must  be  alleged  to  have  been  made  in  writing  (A), 
— ^which  is  the  only  form  in  which  the  statutes 
authorize  it  to  be  made.  So,  if  a  conveyance  by 
way  of  grant,  be  pleaded,  a  deed  must  be  alleg- 
ed(i);  for  matters  that  "  lie  in  grant '*  (accord- 
ing to  the  legal  phrase),  can  pass  by  deed  only(Ar). 

There  is  one  case,  however,  in  which  a  deed  is 
usually  alleged  in  pleading,  though  not  necessary, 
at  common  law,  to  the  conveyance, — ^and  which, 
therefore,  in  practice,  at  least,  forms  an  exception 
to  the  above  rule.  For,  in  making  title  under  a 
lease  for  years,  by  indenture,  it  is  usual  to  plead 
the  indenture  (/)  J  though  the  lease  was  good  at 
common  law,  by  parol;  and  needs  to  be  in  writing 
only  where  the  term  is  of  more  than  three  years 
duration ;  and  then  on]y  by  the  statute  of  frauds. 

There  is  also  another  excepted  case,  in  which 
(on  the  other  hand),  it  is  not  necessary  to  allege  a 
deed,  though  the  common  law  require  one.  For 
in  pleading  a  demise  by  husband  and  wife,  it  is  not 
necessary  to  shew  that  it  was  by  deed;  and  yet. 


(g)  This  depends  upon  a  more  general  rule^  which  will  be  no* 
ticed  hereafter^  in  its  proper  place. 
(h)  1  Saund.  276.  a.  n.  (2). 
(0  Cro.  Eliz.  245.    1  Saund.  234.,  n.  (3). 
\k)  Vin.  Ab.  Tit.  Grants  (G.  a). 
(/)  See  th»  example,  2  Chitty,  555. 
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both  by  common  law  and  by  statute,  such  denuse 
can  be  by  deed  only  (m). 

Thus  far  with  respect  to  the  allegation  of  title, 
in  itsJuU  and  precise  extent.  Another  mode,  how- 
ever, of  laying  title,  still  remains  to  be  considered. 

3.  Where  a  title  of  possession  is  inapplicable  or 
insufficient,  it  is  not  always  necessary  to  allege  the 
title  in  its  JvU  and  precise  extent; — for  in  lieu  of 
this,  it  is  occasionally  sufficient  to  allege  what  may 
be  tilled  a  general  Jreehold  title.  In  a  plea  in  tres- 
pass quare  clausum  fregit,  or  an  avowry  in  reple- 
vin (n),  if  the  defendant  claim  an  estate  of  free- 
hold in  the  locus  in  quo,  he  is  allowed  to  plead 
generally,  that  the  place  is  his  "  close,  soil,  and  Jree- 
hold.*' This  is  called  the  plea  or  avowry  of  UAe- 
rum  tenementum, — and  it  may  be  convenient  here 
to  give  the  form  of  it, 

PLEA 

Of  Liberum  tenementum. 

In  Trespass  qunre  clausum  fregit. 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking 
and  entering  the  said  close,  in  which,  &c.  in  the  said  decla- 
ration mentioned,  and  with  feet  in  walking,  treading  down, 
trampling  upon,  consuming,  and  spoiling  the  grass  and 
herbage  men  and  diere  growing,  the  said  C  2>.,  by  leave  of 
the  court  here  for  this  purpote  first  had  and  obtained,  ao 
cording  to  the  form  of  the  statute  in  such  case  made  and 
provided,  says,  that  the  said  A.  B.  ought  not  to  have  or 

(m)  2  Saund.  180.  b.  3  R^  61.  b.  Dyer,  91.  b.  Cro.  £liz. 
438.  482. 

(n)  1  Saund.  347-  d.  n.  (6). 
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maintain  his  aforesaid  action  thereof  against  him;  because, 
he  says,  that  the  said  close,  in  the  said  declaration  men- 
tioned, and  in  which,  &c ,  now  is,  and  at  the  said  several 
times,  when,  &c.,  was  the  close,  soil,  and  freehold  of  him 
the  said  C.  Z>.  Wherefore  he  the  said  C  Z).,  at  the  said 
several  times,  when,  &c.,  broke  and  entered  the  said  close, 
in  which,  8ic.,  and  with  feet  in  walking,  trod  down,  tram- 
pled upon,  consumed,  and  spoiled  the  grass  and  herbage 
then  and  there  growing,  as  he  lawfully  might,  for  the  cause 
aforesaid;  which  are  the  same  trespasses  in  the  introductory 

Cart  of  this  plea  mentioned,  and  whereof  the  said  A.  B^ 
ath  above  complained.  And  this  the  said  C.  D.  is  ready 
to  verify.  Wherefore  he  prays  judgment,  if  the  said  A»  B. 
ought  to  have  or  maintain  his  foresaid  action  thereof 
against  him  (o). 

This  allegation  of  a  generalfreehold  title,  will  be 
sustained  by  proof  of  ant/  estate  of  freehold, — ^whe- 
ther in  fee,  in  tail,  or  for  life  only,  and  whether  in 
possession,  or  expectant  on  the  determination  of  a 
term  of  years  (^).  But  it  does  not  apply  to  the 
case  of  a  freehold  estate  in  remainder  or  reversion, 
expectant  on  a  particular  estate  of  freehold  j  nor  to  ' 
copyhold  tenure. 

The  plea  or  avowry  of  liberum  tenementum,  is 
the  only  case  of  usual  occurrence  in  modern  prac- 
tice, in  which  the  allegation  of  a  general  freehold 
title f  in  lieu  of  a  precise  allegation  of  title^  is  suffi-^ 
cient(y). 


'II  I  !■  ■'  II  I**! 


(o)  2  Chitty,  651. 

(/>)  See  5  Hen.  7»  10.  a.  pi.  2.,  which  Aevrs,  that  where  Aere 
is  a  lease  for  years,  it  must  be  replied  in  confession  and  avoid- 
ance ;  and  is  no  ground  for  traversing  the  j^  of  liberum  tenemen- 
tum. 

(g)  See  1  Saund.  347.  d.  n.  (6).  This  form  of  allegation  oc- 
curred, however,  in  the  now  disused  actions  of  assise, — ^the  count 
or  plaint,  in  which,  lajs  only  a  general  freehold  title,  Doct.  PL  289. 
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In  alleging  a  general  freehold  title,  it  is  not  ne- 
cessary (as  appears  by  the  above  example),  to  shew 
its  commencement. 

II.  Having  discussed  the  case,  where  a  party  al- 
leges title  in  himself  or  some  other ^  "whose  authority 
he  pleads,  next  is  to  be  considered  the  case  where 
a  party  alleges  title  in  his  adversary/ 

The  rule  on  this  subject,  appears,  in  general,  to 
be,  that  it  is  not  necessary  to  allege  title  more  pre- 
cisely,  than  is  sufficient  to  shew  a  liability  in  the 
party  charged.  Except  as  far  as  this  object  may 
require,  a  party  is  not  compellable  to  shew  the 
precise  estate  which  his  adversary  holds,  and  out 
of  which  his  liability  arises, — even  in  a  case  where, 
if  the  same  person  were  pleading  his  own  title,  such 
precise  allegation  would  be  necessary.  The  reason 
of  this  difference  is,  that  a  party  must  be  presumed 
to  be  ignorant  of  the  particulars  of  his  adversary's 
title,  though  he  is  bound  to  know  his  own  (r). 

To  answer  the  purpose  of  shewing  a  liability  in 
the  party  charged,  according  to  the  rule  here  given, 
it  is,  in  most  cases,  sufficient  to  allege  a  title  of  pos- 
session;— the  forms  of  which,  are  similar  to  those 
in  which  the  same  kind  of  title  is  alleged  in  favor 
of  the  party  pleading. 

A  title  of  possession,  however,  cannot  be  sus- 
tained in  evidence,  except  by  proving  some  pre- 


(r)  3  T.  R.  7^-    4  T.  R.  77-     Hardr.  469. 
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sent  interest  in  chattels,  or  actual  possession  of 
land  (5).  If,  therefore,  the  interest  be  by  way  of 
reversion  or  remainder,  it  must  be  laid  accordingly ; 
and  the  title  of  possession,  is  inapplicable.  So  there 
are  cases,  in  which,  to  charge  a  party  with  mere 
possession,  would  not  be  stifficient  to  shew  his  lia- 
bility. Thus,  in  declaring  against  him,  in  debt  for 
rent,  as  assignee  of  a  term  of  years,  it  would  not 
be  sufficient  to  shew  that  he  was  possessed; — but 
it  must  be  shewn  that  he  was  possessed,  as  assignee 
of  the  term. 

Where  a  title  of  possession  is  thus  inapplicable, 
or  insufficient,  and  some  other  or  superior  title 
must  be  shewn,  it  is  yet  not  necessary  to  allege  the 
title  of  an  adversary,  with  as  much  precision  as  in 
the  case  where  a  party  is  stating  his  own  (/) ;  and 
it  seems  sufficient,  that  it  be  laid  fully  enough 
to  shew  the  liability  charged.  Therefore,  th(^gh 
it  seems,  in  generaJ,  to  be  the  rule,  with  respect 
to  the  title  of  an  adversary,  as  well  as  a  man's  own 
title,  that  the  commencement  of  particular  estates 
should  be  shewn  (w),  unless  alleged  by  way  of  m- 
ducement  (a:\ — yet  it  is  not  necessary  to  shew  so 
precisely i  the  derivation  of  that  particular  estate, 
to  the  party.  Thus,  in  debt,  where  the  defendant 
is  charged  for  rent,  as  assignee  of  the  term,  after 
several  mesne  assignments, — it  is  sufficient,  after 
stating  the  original  demise,  to  allege,  that  **  after 
"  making  the  said  indenture,  and  during  the  term 


(*)  Vide  supnk,  pp.  322, 323.  (m)  Vide  supra,  p.  328. 

(/)  Com.  Dig.  Pleader  (C.  42.).  {x)  Vide  supr^,  p.  330. 
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thereby  granted^  to  wit,  on  the  day  of 

in  the  year at  all  the  estate 

"and  mterest  of  the  said  JB.  F.''  (the  original 
lessee ),  "  of  and  in  the  said  demised  premises,  by 
"  assignment,  came  to  and  vested  in  the  said 
C  2).}**  without  farther  shewing  the  nature  of  the 
mesne  assignments  (y).  But  if  the  case  be  re- 
versed,— that  is,  if  the  plainti^  claiming  as  assignee 
of  the  reversion,  sue  the  lessee  for  rent,  he  must 
precisely  shew  the  conveyances,  or  other  media  of 
title,  by  which  he  became  entitled  to  the  rever- 
sion ;  and  to  say,  generally,  that  it  came  by  as- 
signment, will  not,  in  this  case,  be  sufficieni^  with- 
out circumstantially  alleging  all  the  mesne  assign- 
ments (j?).  Upon  the  same  principle,  if  title  be  laid 
in  an  adversary,  by  descent,  as,  for  example,  where 
an  action  of  debt  is  brought  against  an  heir  on  the 
bond  of  his  ancestor,  it  is  sufficient  to  charge  him 
as  heiVf  without  shewing  how  he  is  heir,  viz.  as  son, 
or  otherwise  (a) ;  but  if  a  party  entitle  himself  by 
inheritance,  we  have  seen  that  the  mode  of  descent 
must  be  alleged  (&). 

The  manner  of  shewing  title,  both  where  it  is 
laid  in  the  party  himself,  or  the  person  whose  au- 
thority he  pleads, — and  where  it  is  laid  in  his  adver- 
sary,— having  been  now  considered,  it  may  next  be 
observed,  that  the  tide  so  shewn,  must,  in  general, 
when  issue  is  taken  upon  it,  be  strictly  prwed. 

(y)  1  Saund.  112.  n.  (1).    Hardr.  469.    1  Lev.  190.    4  T.  R. 
77.    2Chitty,  196. 
(2)  1  Saund.  112.  n.  (1).   3  Lev.  19.  (a)  1  Salk.355. 

(^>)  Vide  supr^,  pp.  330,  331. 
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With  respect  to  the  allegations  of  place^  timCj 
quantity,  and  value,  it  has  been  shewn,  that  when 
issue  is  taken  upon  them,  they»  in  most  cases,  do 
not  require  to  be  proved  as  laid ; — at  least,  if  laid 
under  a  videlicet.  But  with  respect  to  title,  it  is, 
in  general,  of  the  substance  of  the  issue ;  and, 
therefore,  according  to  the  general  principle,  stated 
in  the  first  chapter  of  this  work  (c),  requires  to  be 
maintained  accurately,  by  the  proof.  Thus,  in  an 
action  on  the  case,  the  plaintiff  alleged,  in  his  de- 
claration, that  he  demised  a  house  to  the  defend- 
ant for  seven  years,  and  that  during  the  term,  the 
defendant  so  negligently  kept  his  fire,  that  the 
house  was  burned  down ;  and  the  defendant  having 
pleaded  non  demisit  modo  et  formd,  it  appeared, 
in  evidence,  that  the  plaintiff  had  demised  to  the 
defendant  several  tenements,  of  which  the  house 
in  question  was  one ;  but  that,  with  respect  to  this 
house,  it  was,  by  an  exception  in  the  lease,  de- 
mised at  will  only.  The  court  held,  that  though 
the  plaintiff  might  have  declared  against  the  de- 
fendant, as  tenant  at  will  only,  and  the  action 
would  have  lain, — ^yet,  having  stated  a  demise  for 
seven  years,  the  proof  of  a  lease  at  will,  was  a  va- 
riance ; — and  that  in  substance,  not  in  form  only ; 
and,  on  the  ground  of  such  variance,  judgment 
was  given  for  the  defendant  (d). 

The  rule  which  requires  that  title  should  be 
shewn,  having  been  now  explained,  it  only  remains 
to  notice  an  exception  to  which  it  is  subject.   This 


(c)  Supri,  p.  lOa  et  vide  sapr^>  p.  213.         (d)  C«rth.  202. 

z2 
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exception  is^  that  no  title  need  be  shewn,  where 
the  opposite  party  is  estopped  from  denying  the 
title.  Thus,  in  an  action  for  goods  sold  and  deli- 
vered, it  is  unnecessary,  in  addition  to  the  allega- 
tion that  the  plaintiff  sold  and  delivered  them  to 
the  defendant,  to  state,  that  they  were  the  goods 
of  the  plaintiff (je^ ;  for  a  buyer  who  has  accepted 
and  enjoyed  the  goods,  cannot  dispute  the  title  of 
the  seller.  So  in  debt  or  covenant,  brought  by 
the  lessor  against  the  lessee,  on  the  covenants  of 
the  lease,  the  plaintiff  need  allege  no  title  to  the 
premises  demised;  because  a  tenant  is  estopped 
from  denying  his  landlord's  title.  On  the  other 
hand,  however,  a  tenant  is  not  bound  to  admit 
title  to  any  extent  greater  than  might  authorize 
the  lease  ;  and,  therefore,  if  the  action  be  brought 
not  by  the  lessor  himself,  but  by  his  heir,  execu- 
tor,  or  other  representative  or  assignee,  the  title  of 
the  former  must  be  alleged;  in  order  to  shew  that 
Ae  reversion  is  now  legally  vested  in  the  plaintiff, 
in  the  character  in  which  he  sues.  Thus,  if  he 
sue  as  heir,  he  must  allege  that  the  lessor  was 
seised  in  fee  ;  for  the  tenant  is  not  bound  to  admit 
that  he  was  seised  in  fee;  and,  unless  he  was  so,  the 
plaintiff  cannot  claim  as  heir. 

RULE   VI. 
THE  PLEADINGS  MUST  SHEW  AUTHORITY  (J^). 

In  general,  when  a  party  has  occasion  to  justify 
under  a  writ,  warrant,  precept,  or  any  other  autho- 

ie)  B.  N.  P.  139. 

C/)  "  Regularijj  whenaoever  a  man  doth  any  thing  by  force  of 
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rity  whatever,  he  must  set  it  forth  particularly,  in 
his  pleading. 

Thus,  in  trespass  for  taking  a  mare,  the  defend- 
ant pleaded  that  Sir  J.  S.  was  seised  in  fee  of  the 
manor  of  J3.,  and  that  he,  and  all  those  whose 
estate  he  had  in  the  said  manor,  had  always  held  a 
lawful  court  twice  a-year,  to  which  the  tenants  of 
the  manor,  used  to  resort; — that  such  as  had  right 
of  common,  were  appointed  by  the  steward,  to  be 
of  the  jury ; — ^that  bye-laws  were  accustomed  to  be 
made  there,  and  that  such  as  had  right  of  common, 
obeyed  those  laws,  or  paid  a  forfeiture  of  a  reason- 
able sum  to  be  imposed  on  them  ; — ^that  at  one  of 
these  courts,  a  jury  was  sworn,  and  a  law  made, 
that  every  person  who  had  common,  should  pay 
forty  shillings  for  depasturing  his  cattle  on  any 
place  where  com  was  standing  ; — ^that  the  plaintiff 
had  right  of  common,  and  permitted  his  sheep  to 
depasture  on  certain  ground  on  which  com  was 
standing ; — that  such  offence  was  presented  at  the 
next  court,  and  that  the  defendant,  being  bailiff  qf 
the  lord  of  the  said  manor,  did  take  the  mare  for 
the  forfeiture,   &c.     Upon   demurrer,   the  court 
held  the  plea  bad; — "  for  the  bailiff  cannot  take  a 
•«  forfeiture  ex  officio.    There  must  be  a  precept 
•*  directed  to  him  for  that  purpose;  which  he  must 
"  shew  in  pleadmg,*'   &c.     And  judgment  was 
given  for  the  plaintiff  (^). 

"  a  warrant  or  authority^  he  must  plead  it."    Co.  Litt.  5383.  a. 
Ibid.  303.  b.    Com.  Dig.  Pleader  (£.  17).    1  Saund.  298.  n.  (1.) 
4  Mod.  377.    3  Mod.  137. 
Cg)  4  Mod.  377. 
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However,  in  replevin,  when  the  defendant  makes 
cognizance,  confessing  tlie  taking  of  the  goods  and 
chattels  as  bailiff  of  another  person,  for  rent  in 
arrear,  or  as  damage  feasant,  it  is  sufficient  to  say 
generally,  that,  '<  as  ba'diff  of  the  said  E.  F.j  he 
<<  well  acknowledges  the  taking,  &c«,  as  for  and 
**  in  the  name  of  a  distress**,  &c.  without  shewing 
any  warrant  or  authority  for  that  purpose  (A). 

The  allegation  of  authority^  like  that  of  title^ 
must  in  general  be  strictly  proved  as  lidd. 


The  above-mentioned  particulars  of  place^  Hme^ 
quality  J  guantih/f  and  value^  names  qfpersons^  title, 
and  authority,  though  in  this  work,  made  the 
subjects  of  distinct  rules,  in  a  view  to  convenient 
classification  and  arrangement,  are  to  be  consider- 
ed but  as  examples  of  that  infinite  variety  of  cir- 
cumstances,  which  it  may  become  necessary,  in 
different  cases  and  forms  of  action,  to  particularize, 
for  the  sake  of  producing  a  certain  issue ; — ^for  it 
may  be  laid  down  as  a  comprehensive  rule,  that, 

RULE  VII. 

IN  GENERAL,  WHATEVER  IS  ALLEGED  IN  PLEADING, 
MUST  BE  ALLEGED  WITH  CERTAINTY  (l). 

This  rule,  being  very  wide  in  its  terms,  it  will 
be  proper  to  illustrate  it  by  a  variety  of  examples. 


(A)  3  Mod.  138. 

(0  Com.  Dig.  Pleader  (C.  17)  (C.  22.)  (E. 5.)  (F. l?.)- 
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In  an  action  of  debt  on  a  bond  conditioned  for 
performance  of  covenants,  if  the  defendant  pleads 
generally,  that  he  performed  the  covenants  accord* 
ing  to  the  condition,  the  plaintiff  cannot  in  his  re- 
plication, tender  issue  with  a  mere  traverse  of  the 
words  of  the  plea ;  viz.  that  the  defendant  did  not 
perform  any  of  the  covenants,  &c«  for  this  issue 
would  be  too  wide  and  uncertain  ;  but  the  repli- 
cation in  such  case  must  assign  a  breach;  shewing 
specifically  in  what  particular,  and  in  what  manner, 
the  covenants  have  been  broken  (Ar). 

In  debt  on  bond,  the  defendant  pleaded  that  the 
instrument  was  executed  in  pursuance  of  a  certain 
corrupt  contract,  made  at  a  time  and  place  speci- 
fied, between  the  plaintiff  and  defendant, — where- 
upon there  was  reserved  above  the  rate  of  £5  for 
the  forbearing  of  5PIOO  for  a  year,  contrary  to  the 
statute  in  such  case  made  and  provided.  To  this 
plea,  there  was  a  demurrer,  assigning  for  cause^ 
that  the  particulars  of  the  contract,  were  not  speci- 
fied, nor  the  time  of  forbearance,  nor  the  sum  to 
be  forborne,  nor  the  sum  to  be  paid  for  such  for- 
bearance. And  the  court  held  that  the  plea  was 
bad,  for  not  setting  forth  particularly,  the  corrupt 
contract,  and  the  usurious  interest ;  and  Bayley,  J., 
observed,  liiat  he  *^  had  always  understood  that 
**  the  party  who  pleads  a  contract,  must  set  it  out, 
^<  if  he  be  a  party  to  the  contract**  (/). 

(k)  5  Taunt.  386.  Per  Lord  Mansfield,  Cowp.  578.  Com. 
Dig.  Pleader  (F.  14). 

(/)  2  M.  and  S.  377-    3  Mod.  35.  8.  P. 
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To  an  action  on  the  case  for  a  libel,  imputing 
that  the  plaintiff  was  connected  with  swindlers  and 
common  informers,  and  had  also  been  guilty  of 
deceiving  and  defrauding  divers  persons,  the  de- 
fendant pleaded,  that  the  plaintiff  had  been  ille- 
gally, fraudulently,  and  dishonestly,  concerned 
with,  and  was  one  of,  a  gang  of  swindlers  and  com- 
mon informers,  and  had  also  been  guilty  of  deceiv- 
ing and  defrauding  divers  persons  with  whom  he 
had  had  dealings  and  transactions.  To  thb  plea 
there  was  a  special  demurrer,  assigning  for  cause, 
inter  alia,  that  the  plea  did  not  state  the  particular 
instances  of  fraud  ;  and  though  the  Court  of  Com- 
mon Pleas  gave  judgment  for  the  defendant,  this 
judgment  was  afterwards  reversed  upon  writ  of 
error,  and  the  plea  adjudged  to  be  insuflScient,  on 
the  ground  above  mentioned  {m). 

In  an  action  of  trespass  for  false  imprisonment, 
the  defendants  pleaded,  that  before  the  said  time 
when,  &c.  certain  persons  unknown,  bad  forged  re- 
ceipts  on  certain  forged  dividend  warrants,  and 
received  the  money  purporting  to  be  due  thereon, 
in  Bank  of  England  notes,  amongst  which,  was  a 
note  for  ^100,  which  was  afterwards  exchanged 
at  the  Bank,  for  other  notes, — amongst  which,  was 
one  for  agio,  the  date  and  number  of  which  was 
afterwards  altered ;  that  afterwards,  and  a  little 
before  the  said  time  when,  &c.  the  plaintiff  was 
suspiciousli/  possessed  of  the  altered  note,  and  did 
in  a  suspicious  manner  dispose  of  the  same  to  one 


(«)  1  T.  R.  748. 
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A^  B.f  and  afterwards  in  a  suspicious  manner  left 
England,  and  went  to  Scotland;  whereupon  the  de- 
fendants had  reasonable  cause  to  suspect,  and  did 
suspect,  that  the  plaintiff  had  forged  the  said  re- 
ceipts ;  and  so  proceeded  to  justify  the  taking  and 
detaining  his  person,  to  be  dealt  with  according  to 
law.  Upon  general  demurrer,  this  plea  was  consi- 
dered as  clearly  bad,  because  it  did  not  shew  the 
grounds  of  suspicion,  with  sufficient  certainty  to 
enable  the  court  to  judge  of  their  sufficiency ;  and 
it  was  held  that  the  use  of  the  word  suspiciousli/y 
would  not  compensate  that  omission  (n). 

In  an  action  of  debt  on  a  bond,  conditioned  to 
save  the  plaintiff  harmless  from  such  a  bail,  in 
such  an  action,  the  defendant  pleaded  quod  liber^ 
et  absolute  exoneravit  the  plaintiff,  of  the  said  bail. 
And  upon  demurfer,  it  was  adjudged  for  the  plain- 
tiff; "  for  always,  when  one ,  pleads  a  discharge, 
"  and  that  he  saved  him  harmless,  he  ought  to  shew 
"  how;  that  the  court  might  adjudge  thereof*  (o). 

In  assumpsit,  the  plaintiff  declared,  that  whereas 
he  bought  of  the  defendant,  ahorse,  for  22^., — and 
11/.  more,  to  be  paid  at  the  death  or  marriage  of 
the  plaintiff,  for  which  he  should  become  bound, 
with  a  sufficient  surety,  by  their  writing  obliga- 
tory,^— ^the  defendant,  in  consideration  thereof,  pro- 
mised to  deliver  the  horse,  when  required ;  and 


(it)  4  Taunt.  34. 

(o)  Cro.  Jac  363.  et  vide  ibid.  503.   Cro.  Eliz.  916.   1  Saond. 
117.n.(l). 
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that  afterwards  the  plaintiff  offered  to  become  bound 
to  the  defendant,  with  a  sufficient  surety,  for  the 
payment  of  the  said  11/.,  as  aforesaid,  but  yet  the 
defendant  had  not  delivered  the  horse,  though  re- 
quired so  to  do.  The  court  held  that  the  declar- 
ation was  bad,  because  he  did  not  aver  that  he 
offered  a  bond  sealed^  &c.  nor  set  down  the  sum  in 
which  he  was  to  be  bound  to  secure  the  said  11/., 
nor  name  the  surety  (jp). 

In  an  action  of  trover,  for  taldng  a  ship,  the  de- 
fendant pleaded  that  he  was  captain  of  a  certain 
man-of-war,  and  that  he  seized  the  ship  mentioned 
in  the  declaration,  as  prize ;  that  he  carried  her  to 
a  certain  port  in  the  East  Indies ;  and  that  the  ad- 
miralty court  there,  gave  sentence  against  the  said 
ship,  as  prize.  Upon  demurrer,  it  was  resolved^ 
that  it  was  necessary  for  the  plea  to  shew  some 
special  cause,  for  which  the  ship  became  a  prize; 
and  that  the  defendant  ought  to  shew  who  was  the 
judge  that  gave  sentence,  and  to  whom  that  court 
of  admiralty,  did  belong.  And  for  the  omission  of 
these  matters,  the  plea  was  adjudged  in8ufficient(^). 

In  an  action  of  debt  on  bond,  conditioned  to 
pay  so  much  money  yearly,  while  certain  letters 
patent  were  in  force,  the  defendant  pleaded,  that 
from  such  a  time,  to  such  a  time,  he  did  pay;  and 
lliat  then  the  letters  patent  became  void,  and  of  no 
force.    On  demurrer  to  the  replication,  the  court 

(p)  Hob.  60.  77*    This  was  after  verdict;  but  qu.  if  the  tuaits 
mmid  not  now  be  oonndered  as  <uded  qfter  verdici9 
iq)  Carth.  31. 
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adjudged  that  the  plea  was  bad;  because  it  did  not 
shew  how  the  letters  patent  became  void  (r). 

In  an  action  of  debt  on  a  bond,  conditioned  to 
pay  the  plaintiff,  when  he  should  come  to  his  full 
age,  all  such  legacies  as  had  been  given  him  in  a 
certain  will,  the  defendant  pleaded,  that  he  did  at 
that  time,  pay  all  such  legacies, — without  shewing 
the  day  and  year,  &c.  when  they  were  paid,  nor 
what  the  legacies  were.  And  it  was  held  clearly, 
<<  that  he  ought  to  have  shewn  this,  in  certain,  in 
**  his  plea,  what  he  had  paid,  and  also  the  time  of 
"  payment,  when  this  was,  and  also  the  time  when 
**  he  came  to  his  full  age  (i). 

Where  the  defendant  justified  a  taking,  on  the 
ground  of  a  contempt  committed  tam  factis'quam 
verbis,  the  plea  was  held  bad  upon  demurrer,  be- 
cause it  set  forth  the  contempt  in  this  general  way, 
without  shewing  its  nature  more  particularly  (/). 

In  an  action  of  debt  on  bond,  conditioned  to 
prove  a  debt  paid, — a  plea  of  performance,  alleging 
that  A.  and  J3.  proved  it,  was  held  bad,  upon  de- 
murrer, because  it  did  not  shew  how  the  proof  was 
made  (u). 

« 

With  respect  to  all  points,  on  which  certainty  of 
allegation  is  required,  it  may  be  remarked,  in  gene- 
ral, that  the  allegation,  when  brought  into  issue, 


(r)  1  Show.  290.    Skin.  303.  S.  C.  (0  2  Leo.  34. 

(#)  1  Bukt.  43.  (tf)  Benl.  65. 
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requires  to  be  proved,  in  substance,  as  laid ;  and 
that  the  relaxation  from  the  ordinary  rule  on  this 
subject,  which  is  allowed  with  respect  to  place^ 
time,  qiumtity  and  value^  does  not,  generally  speak- 
ing, extend  to  other  particulars. 


Such  are  the  principal  rules,  which  tend  to  cer- 
tainty; — ^but  it  is  to  be  observed,  that  these  re- 
ceive considerable  limitation  and  restriction  from 
some  other  rules  of  a  subordinate  kind,  to  the 
examination  of  which,  it  will  now  be  proper  to 
proceed. 

Of  roles  by      1.  It  is  not  necessary,  in  pleadings  to  state  that 

which  the        *•*•  t  ^x         .^      •  t  rx 

degree  of  *wJuch  ts  merely  matter  qf  evidence  (x). 

certainty 
in  plead- 

mftwior  ^°  other  words,  it  is  not  necessary,  in  alleging 
restrained,  a  fact,  to  State  such  cif  cumstauces  as  merely  tend 
to  prove  the  truth  of  the  fact.  This  rule  may  be 
illustrated  by  .the  following  case.  In  an  action  of 
replevin,  for  70  cocks  of  wheat,  the  defendant 
avowed,  under  a  distress  for  rent  arrear.  The 
plaintiff  pleaded  in  bar,  that  before  the  said  time, 
when,  &c.,  one  H.L.  had  recovered  judgment 
against  G.  S.^  and  sued  out  execution ;  that  G.  S. 
was  tenant  at  will  to  the  defendant,  and  had  sown 
seven  acres  of  the  premises,  with  wheat,  and  died 
possessed  thereof,  as  tenant  at  will; — ^that  after  his 

{x)  **  Evidence  shall  never  be  pleaded^  because  it  tends  to  prove 
'*  matter  in  fact;  and^  therefore^  the  matter  in  fact  shall  be 
''  pleaded."  9  Rep.  9.  b. ;  and  see  9  Ed.  3. 5.  b.  6.  a.  there  cited. 
Willes,  131.    Raym.a 
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death,  the  sheriff  took  the  said  wheat  in  execution, 
and  sold  it  to  the  plaintiff; — ^that  the  plaintiff  suf- 
fered the  wheat  to  grow  on  the  locus  in  quo,  till 
it  was  ripe,  and  fit  to  be  cut ; — that  he  afterwards 
cut  it,  and  made  it  into  cocks,  whereof  the  said 
70  cocks  were  parcel; — that  the  said  cocks  being 
so  cut,  the  plaintiff  suffered  the  same  to  lie  on  the 
said  seven  acres,  until  the  same,  in  the  course  of 
husbandry,  were  fit  to  be  carried  away; — arid  that 
while  they  were  so  lying,  the  defendant,  of  his  own 
wrong,  took  and  distrained  the  same,  under  pre- 
tence of  a  distress,  the  said  wheat  not  then  being 
fit  to  be  carried  away,  according  to  the  course  of 
husbandry,  &c.  The  defendant  demurred;  and, 
among  other  objections,  urged  that  it  ought  to 
have  been  particularly  shewn,  how  long  the  wheat 
remained  on  the  land,  after  the  cutting,  that  the 
court  might  judge  whether  it  were  a  reasonable 
time,  or  not.  But  the  court  decided  against  the 
objection.  "  For  though  it  is  said,  in  Co.  Litt.  56. 
**  b.,  that,  in  some  cases,  the  court  must  judge 
<*  whether  a  thing  be  reasonable,  or  not,  as  in  case 
*^  of  a  reasonable  fine,  a  reasonable  notice,  or  the 
<<  like,  it  is  absurd  to  say,  that,  in  the  present  case, 
"  the  court  must  judge  of  the  reasonableness;  for, 
**  if  so,  it  ought  to  have  been  set  forth  in  the  plea, 
<*  not  only  how  long  the  corn  lay  on  the  ground, 
^  but  likewise  what  sort  of  weather  there  was,  du- 
<*  ring  that  time,  and  many  other  incidents,  which 
«  would  be  ridiculous  to  be  inserted  in  a  plea.  We 
«  are  of  opinion,  therefore,  that  this  matter  is  suf- 
«*  ficiently  averred,  and  that  the  defendant  might 
**  have  traversed  it,  if  he  had  pleased^  and  then  it 
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*•  would  have  come  before  a  jury,— who,  upon  hear- 
•*  ing  the  evidence,  would  have  been  the  proper 
"judges  of  if  (y) 

The  reason  of  this  rule  is  evident,  if  we  revert 
to  the  general  object  which  all  the  rules,  tending 
to  certainty,  contemplate, — viz.  the  attainment  of 
a  certain  issue.  This  implies  (as  has  been  shewn), 
a  developement  of  the  question  in  controversy,  in 
a  specific  shape ;  and  the  degree  of  specification, 
with  which  this  should  be  developed,  it  has  been 
elsewhere  attempted,  in  a  general  way,  to  de- 
fine (z).  But,  so  that  that  object  be  attained,  there 
is,  in  general,  no  necessity  for  farther  minuteness 
in  the  pleading;  and  therefore,  those  subordinate 
facts,  which  go  to  make  up  the  evidence,  by  which 
the  affirmative  or  negative  of  the  issue,  is  to  be  es- 
tablished, do  not  require  to  be  alleged,  and  may  be 
brought  forward,  for  the  first  time,  at  the  trial, 
when  the  issue  comes  to  be  decided.  Thus,  in  the 
above  example,  if  we  suppose  issue  joined,  whether 
the  wheat  cut,  was  afterwards  sufiered  to  lie  on  the 
ground  a  reasonable  time,  or  not,  there  would  have 
been  sufficient  certainty,  without  shewing,  on  the 
pleadings,  any  of  those  circumstances  (such  as  the 
number  of  days,  the  state  of  the  weather,  &c.) 
which  ought  to  enter  into  the  consideration  of  that 
question.  These  circumstances,  being  matter  of 
evidence  only,  ought  to  be  proved  before  the  jury, 
but  need  not  appear  on  the  record. 


0^)  WiUes,  131.  (t)  See  suprA,  p.  152-165. 
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This  is  a  rule,  so  elementary  in  its  kind,  and  so 
well  observed  in  practice,  as  not  to  have  become 
frequently  the  subject  of  illustration,  by  decided 
cases ;  and  (for  that  reason,  probably )  is  little,  if 
at  ally  noticed,  in  the  digests  and  treatises.  It  is, 
however,  a  rule  of  great  importance,  from  the  in- 
fluence which  it  has  on  the  general  character  of 
English  pleading;  and  it  is  this,  perhaps,  more 
than  any  other  principle  of  the  science,  which 
tends  to  prevent  that  minuteness  and  prolixity  of 
detail,  in  which  the  allegations,  under  other  sys- 
tems of  judicature,  are  involved. 

Another  rule,  that  much  conduces  to  the  same 
effect,  is,  that 

2.  //  is  not  necessary  to  state  matter^  of  which  the 
court  takes  notice  ex  officio  (a). 

Therefore  it  is  unnecessary  to  state  matter  of 
law(b);  for  this,  the  judges  are  bound  to  know; 
and  can  apply,  for  themselves,  to  the  facts  alleged. 
Thus,  if  it  be  stated,  in  pleadmg,  that  an  officer  of 
a  corporate  body,  was  removed,  for  misconduct,  by 
the  corporate  body  at  large,  it  is  unnecessary  to 
aver,  that  the  power  of  removal,  was  vested  in  such 
corporate  body;  because  that  is  a  power  by  law 
incidental  to  them,  unless  given  by  some  charter, 
bye-law,  or  other  authority,  to  a  select  part  only  (c). 

(a)  Co.  Litt.  303.  b.  Com.  Dig.  Pleader  (C.  78.)-  ^  Bam. 
and  Aid.  243. 

(h)  Doct  PL  102.    Per  Bailer,  J.,  Doug.  159. 
(c)  Doug.  148. 
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Nor  is  it  the  principles  of  the  common  km  alone, 
which  it  is  unnecessary  to  state  in  pleading.  The 
public  statute  law  falls  within  the  same  reason,  and 
the  same  rule;  as  the  judges  are  bound,  officially, 
to  notice  the  tenor  of  every  public  act  of  parlia- 
ment (rf)-  It  is>  therefore,  never  necessary  to  set 
forth  a  public  statute  (e).  The  case,  however,  of 
private  acts  of  parliament,  is  different;  for  these, 
the  court  does  not  officially  notice  (y) ;  and  there- 
fore, where  a  party  has  occasion  to  rely  on  an  act 
of  this  description,  he  must  set  forth  such  parts  of 
it  as  are  material  (g). 

It  may  be  observed,  however,  that  though  it  is 
in  general  unnecessary  to  allege  matter  of  law,  yet 
there  is  sometimes  occasion  to  make  mention  of  it, 
for  the  convenience  or  intelligibility  of  the  state- 
ment of  fact.  Thus,  in  an  action  of  assumpsit  on 
a  bill  of  exchange,  the  form  of  the  declaration,  is 
to  state,  that  the  biU  was  drawn  or  accepted  by  the 
defendant,  &c.  (according  to  the  nature  of  the 
case),  and  that  the  defendant,  as  drawer  or  accept- 
or, &c.,  became  liable  to  pay;  and,  being  so  liable, 
in  consideration  thereof,  promised  to  pay.  So  it  is 
sometimes  necessary  to  refer  to  a  public  statute,  in 
general  terms,  to  shew  that  the  case  is  intended  to 
be  brought  within  the  statute ;  as,  for  example,  to 
allege  that  the  defendant  committed  a  certain 
act  against  the  form  qf  the  statute,  in  such  case 
made  and  provided;  but  the  reference  is  made 


(rf)  1  BL  Com.  85.  (e)  Doug.  97-     Plow.  84. 

(/)  1  Bl.  Com.  ibid.    Ld.  Ray.  381.  fe)  Doug.  97- 
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in  this  general  way  only,  and  there  is  no  need  to 
set  the  statute  forth. 

This  rule,  by  which  matter  of  law  is  omitted  in 
the  pleadings,  by  no  means  prevents  (it  will  be  ob- 
served) the  attainment  of  the  requisite  certainty 
of  issue.  ^  For  even  though  the  dispute  between 
the  parties  should  turn  upon  matter  of  law,  yet 
they  may  evidently  obtain  a  sufficiently  specific 
issue  of  that  description,  without  any  allegation  of 
law:  for  ex  facto  jus  oritur} — ^that  is,  every  ques« 
lion  of  law  necessarily  arises  out  of  some  given 
state  of  facts;  and  therefore,  nothing  more  is  ne- 
cessary, than  for  each  party  to  state,  alternately, 
his  case  in  point  of  fact;  and,  upon  demurrer  to 
the  sufficiency  of  some  one^  of  these  pleadings,  the 
issue  in  law  must,  at  length  (as  formerly  demon- 
strated) arise. 

As  it  is  unnecessary  to  allege  matter  of  law,  so, 
if  it  be  alleged,  it  is  improper  (as  it  has  been 
elsewhere  stated),  to  make  it  the  subject  of  tra- 
verse (A). 

Besides  points  of  hm^  there  are  many  other  mat- 
ters of  a  public  kind,  of  which  the  Court  takes  offi- 
cial notice,  and  with  respect  to  which,  it  is,  for  the 
same  reason,  unnecessary  to  make  allegation  in 
pleading : — such  as,  matters  antecedently  alleged  in 
the  same  record  (i), — the  time  of  the  King's  acces- 
sion,— ^his  proclamations, — his  privileges, — ^the  time 
I        I  —  ■ '    ■» 

(//)  Vide  supra,  p.  2L'>.  (i)  Co.  Litt.  303.  b. 

A  A 
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and  place  of  holding  parliament,— the  time  of  its 
sessions  and  prorogations,  and  its  usucd  course  of 
proceeding, — the  ecclesiastical,  civil,  and  maritime 
laws, — ^the  customary  course  of  descent  in  gavel- 
kind, and  borough  English  tenure, — the  course  of 
the  almanack, — the  division  of  England  into  coun- 
ties, provinces  and  dioceses, — the  meaning  of  Eng- 
lish words,  and  terms  of  art  (even  when  only  local 
in  their  use), — legal  weights  and  measures,  and  the 
ordinary  measurement  of  time, — the  existence  and 
course  of  proceeding  of  the  Superior  courts,  at 
Westminster,  and  the  other  courts  of  general  juris- 
diction, — and  the  privileges  of  the  officers  of  the 
courts  at  Westminster  (k). 

3.  //  is  not  necessary  to  state  matter  n>hick  would 
come  more  properfy  from  the  other  side(l). 

This,  which  is  the  ordinary  form  of  the  rule,  does 
not  fully  express  its  meaning.  The  meaning  is, 
that  it  is  not  necessary  to  anticipate  the  answer  of 
the  adversary;  which,  according  to  Hale,  C.  J.,  is, 
"  like  leaping  before  one  comes  to  the  stile*'  (jn). 
It  is  sufficient  that  each  pleading  should,  in  itself, 
contain  a  good  primd  facie  case,  without  reference 
to  possible  objections  not  yet  urged.  Thus,  in 
pleading  a  devise  of  land  by  force  of  the  statute  of 
wills,  32  Hen.  8.,  c.  1.,  it  is  sufficient  to  allege 

(k)  This  enumenitioii  is  prifidpally  taken  from  1  Chkty,  216 
-*-236,  where  farther  iBfonnation  o&  the  subject,  wiU  be  found. 

(/)  Com.  Dig.  Pleader  (C.  81.).    Plow.  376.  664.   Hob.  78.   1 
T.  R.  638. 

(w)  Veat.217. 
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that  such  ^n  one  was  seised  of  the  land  in  fee,  and 
devised  it  by  his  last  will,  in  writing,  without  alleg- 
ing that  such  devisor  was  of  full  age.  For,  though 
the  statute  provides  that  wills  made  by  femes  co- 
vert, or  persons  within  age,  &c.,  shall  not  be  taken 
to  be  effectual,  yet,  if  the  devisor  were  within  age, 
it  is  for  the  other  party  to  shew  this  in  his  an- 
swer (ti),  and  it  need  not  be  denied  by  anticipation. 
So,  in  a  declaration  of  debt  upon  a  bond,  it  is  un- 
necessary to  allege  that  the  defendant  was  of  full 
age  when  he  executed  (o).  So,  where  an  action  of 
debt  was  brought  upon  the  statute  21  Hen.  6., 
against  the  bailiff  of  a  town,  for  not  returning  the 
plaintiff,  a  burgess  of  that  town,  for  the  last  parlia- 
ment (the  words  of  the  statute  being  that  the  she- 
riff shall  send  his  precept  to  the  mayor,  and,  if 
there  be  no  mayor^  then  to  the  bailiff), — ^the  plain- 
tiff declared  that  the  sheriff  had  made  his  precept 
unto  the  bailiff, — ^without  averring  that  there  was  no 
mayor.  And,  after  verdict  for  the  plaintifi^  this 
was  moved  in  arrest  of  judgment.  But  the  Court 
was  of  opinion  clearly,  that  the  declaration  was 
good — "  for  we  shall  not  intend  that  there  was  a 
*•  mayor,  except  it  be  showed;  and,  if  there  were 
««  one,  it  should  come  more  properly  on  the  other 
«•  side'*(|?).  So,  where  there  was  a  covenant  in  a 
charter-party,  "  that  no  claim  should  be  admitted, 
*«  or  allowance  made  for  short  tonnage,  unless  such 
<<  short  tonnage  were  found  and  made  to  appear  on 
««  the  ship's  arrival,  on  a  survey  to  be  taken  by  four 

(n)  Plow.  376.  (/))  Hob.  78. 

(o)  Plow.  564.    Vent  217. 

A  A  2 
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«*  shipwrights,  to  be  indifferently  chosen  by  both 
**  parties/*  and,  in  an  action  of  covenant  brought 
to  recover  for  short  tonnage,  the  plaintiff  had  a 
verdict, — the  defendant  moved,  in  arrest  of  judg- 
ment, that  it  had  not  been  averred  in  the  declara* 
tion,  that  a  survey  was  taken,  and  short  tonnage 
made  to  appear.  But  the  Court  held  that,  if  such 
survey  had  not  been  taken,  this  was  matter  of  de« 
fence,  which  ought  to  have  been  shewn  by  the  de- 
fendants; and  refused  to  arrest  the  judgment  (9). 

But,  where  the  matter  is  such,  that  its  affirmation, 
or  denial,  is  essential  to  the  apparent,  or  primd 
facie,  right  of  the  party  pleading,  there  it  ought  to 
be  affirmed,  or  denied  by  him,  in  the  first  instance, 
though  it  may  be  such  as  would  otherwise  properly, 
form  the  subject  of  objection,  on  the  other  side. 
Thus,  in  an  action  of  trespass  on  the  case,  brought 
by  a  commoner  against  a  stranger,  for  putting  his 
cattle  on  the  common,  per  quod  communiam  in 
tam  amplo  modo  habere  non  potuit,  the  defendant 
pleaded  a  licence  from  the  lord,  to  put  his  cattle 
there,  but  did  not  aver  that  there  was  sufficient 
common  left  for  the  commoners.  This  was  held, 
on  demurrer,  to  be  no  good  plea;  for,  though  it 
may  be  objected  that  the  plaintiff  may  reply  that 
there  was  not  enough  common  left,  yet,  as  he  had 
already  alleged,  in  his  declaration,  that  his  enjoy- 
ment of  the  common,  was  obstructed, — ^the  contrary 
of  this,  ought  to  have  been  shewn  by  the  plea(r). 

(9)  1  T.  R.  638.         (r)  2  Mod.  6,     1  Freeman,  190.  S.  C. 
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There  is  an  exception  to  the  rule  in  question ,  in 
the  case  of  certain  pleas  which  are  regarded  unfa- 
vourably by  the  courts,  as  having  the  effect  of  ex« 
eluding  the  truth.  Such,  as  it  appears,  are  all  pleas 
in  estoppel (s)y  and  the  plea  of  alien  enemy.  It  is 
said  that  these  must  be  certain  in  every  particular ; 
which  seems  to  amount  to  this,  that  they  must  meet 
and  remove,  by  anticipation,  every  possible  answer 
o£  the  adversary.  Thus,  in  a  plea  of  alien  enemy, 
the  defendant  must  state  not  only  that  the  plaintiff 
was  born  in  a  foreign  country,  now  at  enmity  with 
the  King,  but  that  he  came  here,  without  letters  of 
safe  conduct  from  the  King(^);  whereas,  accord- 
ing to  the  general  rule  in  question,  such  safe  con- 
duct, if  granted,  should  be  averred  by  the  plaintiff 
in  reply,  and  need  not,  in  the  first  instance,  be 
denied  by  the  defendant. 

4.  It  is  not  necessary  to  allege  circumstances  ne- 
cessarily impUed{u). 

Thus,  in  an  action  of  debt  on  a  bond  conditioned 
to  stand  to,  and  perform  the  award  of  W.  JR., — ^the 
defendant  pleaded  that  W.  R.  made  no  award.  The 
plaintiff  replied  that,  after  the  making  of  the  bond, 
and  before  the  time  for  making  the  award,  the  de- 
fendant, by  his  certain  writing,  revoked  the  autho- 


(«)  Co.  Litt.  352.  b.  303.  a.    2  H.  BL  530. 

(0  8  T.  R.  166. 

(«)  8  Rep.  81.  b.  Bac.  Ab.  Pleas,  &c.  (I.)  7*  Com.  Dig. 
Pleader  (£.  9.).  Co.  Litt.  303.  b.  2  Saund.  305.  a.  n.  (13). 
R^.  Plac.  101.  2  H.  BL  120.  2  Brod.  and  Bing.  361.  5 
Bam.  and  Aid.  507* 
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rity  of  the  said  W.  iJ.,  contrary  to  the  form  and 
effect  of  the  said  condition.  Upon  demurrer,  it 
was  held  that  this  replication  was  good,  without 
averring  that  W.  R.  had  notice  of  the  revocation  j 
because  that  was  implied  in  the  words  **  revoked 
"  the  authority" ;  for  there  could  be  no  revocation, 
without  notice  to  the  arbitrator;  so  that,  if  W.  R. 
had  no  notice,  it  would  have  been  competent  to  the 
defendant  to  tender  issue,  **  that  he  did  not  revoke 
**  m  manner  and  form  as  alleged"  (a:*).  So,  if  a 
feoffinent  be  pleaded,  it  is  not  necessary  to  allege 
livery  of  seisin ;  for  it  is  implied  in  the  word  **  en- 
**  feoffed"(^).  So,  if  a  man  plead  that  he  is  heir 
to  A.^  he  need  not  allege  that^.  is  dead;  for  it  is 
implied  (jsr). 

5.  It  is  not  necessary  to  allege  what  the  law  will 
presume  (a). 

Thus,  in  debt  on  a  replevin  bond,  the  plaintiils 
declared  that,  at  the  city  of  C,  and  within  the  ju- 
risdiction of  the  mayor  of  the  city,  they  distreined 
the  goods  of  W.  H.  for  rent,  and  that  W.  H.^  at 
the  said  city,  made  his  plaint  to  the  mayor,  &c., 
and  prayed  deliverance,  &c*, — whereupon  the  mayor 
took  from  him,  and  the  defendant,  the  bond  on 
which  the  action  was  brought,  conditioned  that  fF. 


(x)  8Rep.  81.  b.    5  Barn,  and  Aid.  50?.  S.  P. 

(^)  Co.  Litt.  303.  b.    Doct.  PL  48,  49.    2  Saund.  306.  a.  n. 

(13). 

(z)  9  Sauad.  305.  a.  n.  (13).    Com.  1%.  Pleader  (E.  9.> 
Dal.  67. 

(o)  4  M .  and  S.  125.    2  Wils.  147-     1  Chitty,  226. 


SKCT»  IV.]  RULES  OF  PLEADING.  359 

H.  should  appear  before  the  mayor,  or  his  deputy, 
at  the  next  court  of  record  of  the  city,  and  there 
prosecute  his  suit,  &c.;  and  thereupon,  the  mayor 
replevied,  &c.  It  was  held  not  to  be  necessary  to 
allege  in  this  declaration,  a  custom  for  the  mayor 
to  grant  replevin  and  take  bond,  and  show  that  the 
plaint  was  made  in  court;  because  all  these  cir« 
cumstances  must  be  presumed  against  the  defend- 
ant,— who  executed  the  bond,  and  had  the  benefit  of 
the  replevin  (J).  So,  in  an  action  for  slander,  im- 
puting theft,  the  plaintiff  need  not  aver  that  he  is 
not  a  thief,  because  the  law  presumes  his  innocence, 
till  the  contrary  be  shewn  (c). 

6.  A  getwral  mode  qf  pleadings  is  allowed^  where 
great  prolixity  is  thereby  avoided  (d). 

It  has  been  objected^  with  truth,  that  this  rule  is 
indefinite  in  its  form  (e).  Its  extent  and  applica« 
tion,  however,  may  be  collected  with  some  degree 
of  precision,  from  the  examples  by  wliich  it  is  il- 
lustrated in  the  books,  and  by  considering  the  limi-* 
tations  which  it  necessarily  receives  from  the  rules 
tending  to  certainty,  as  enumerated  in  a  form^ 
part  of  this  section* 

In  assumpsit,  on  a  promise  by  the  defendant^  to 

(()  4  M.  and  a  13&  (c)  2  WiU.  147-    1  Ckitty,  226. 

id)  Co.  Lin.  303.  b.  2  Saund.  116.  b.  411.  n.  (4).  Bac  Ab. 
Pleaa,  &c.  (I.)  3.  Raym.  8.  400.  Lutw.  421.  2  Burr.  772. 
Cro.  Eliz.  7^-  916.  1  Sid.  334.  3  Bukt  31.  Sty.  42a  Garth. 
1 10.     1  T.  R.  753.    2  M.  and  S.  378. 

(e)  1  Aich.  211. 
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pay  for  all  such  necessaries  as  his  friend  should  be 
provided  with,  by  the  plaintiff,  the  plaintiff  alleged 
that  he  provided  necessaries  amounting  to  such  a 
sum.  It  was  moved,  in  arrest  of  judgment,  that 
the  decliaration  was  not  good,  because  he  had  not 
shewn  what  necessaiies,  in  particular,  he  had  pro- 
vided. But  Coke,  C.  J.  said,  "  this  is  good,  as  is 
"  here  pleaded,  for  avoiding  such  multiplicities  of 
"  reckonings ;"  and  Doddridge,  J.  "  this  general 
"  allegation,  that  he  had  provided  him  with  all  ne- 
"  cessaries,  is  good,  without  shewing,  in  particular, 
**  what  they  were/'  And  the  Court  gave  judgment 
unanimously  for  the  plaintiff (/").  So,  in  assumpsit 
for  labour  and  medicines,  for  curing  the  defendant 
of  a  distemper,  the  defendant  pleaded  infancy.  The 
plaintiff  replied  that  the  action  was  brought  for  ne- 
cessaries, generally.  On  demurrer  to  the  replica- 
tion, it  was  objected  that  the  plaintiff  had  not  as- 
signed, in  certain,  how,  or  in  what  manner,  the 
medicines  were  necessary;  but  it  was  adjudged  that 
the  replication,  in  this  general  form,  was  good;  and 
the  plaintiff  had  judgment  (g).  So,  in  debt  on  a 
bond,  conditioned  that  the  defendant  shall  pay, 
from  time  to  time,  the  moiety  of  all  such  money 
as  he  shall  receive,  and  give  account  of  it, — he 
pleaded,  generally,  that  he  had  paid  the  moiety  of 
all  such  money,  &c.  Et  per  curiam,  "  This  plea 
**  of  payment  is  good,  without  shewing  the  parti- 
"  cular  sums;  and  that,  in  order  to  avoid  stuffing 
"  the  rolls  with  multiplicity  of  matter."  Also, 
they  agreed  that,  if  the  condition  had  been  to  pay 

(/)  3  Bulat.  31.  (g)  Carth.  110. 
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the  moiety  of  such  money  as  he  should  receive, 
without  sa3dng  Jrom  time  to  time,  the  payment 
should  have  been  pleaded  specially  (A). 

In  an  action  on  a  bond,  conditioned  that  W.  W., 
who  was  appointed  agent  of  a  regiment,  should  pay 
all  such  sum  and  sums  of  money  as  he  should  re- 
ceive from  the  paymaster-general,  for  the  use  of  the 
regiment,  and  faithfully  account  to  and  indemnify 
the  plaintiff, — the  defendant  pleaded  a  general  per* 
formance,  and  that  the  plaintiff  was  not  damnified. 
The  plaintiff  replied,  that  W.  W.  received  from  the 
paymaster-general,  for  the  use  of  the  said  regiment, 
several  sums  of  money,  amounting  in  the  whole,  to 
rfl4(X),  for  and  on  account  of  the  said  regiment, 
and  of  the  commissioned  and  non-commissioned 
officers  and  soldiers  of  the  same,  according  to  their 
respective  proportions,  and  that  he  had  not  paid  a 
great  part  thereof,  among  the  colonel,  officers,  and 
soldiers,  &c.  according  to  the  several  proportions 
of  their  pay.  Upon  demurrer,  the  court  said,  that 
there  was  no  need  to  spin  out  the  proceedings,  to 
a  great  prolixity,  by  entering  into  the  detail,  and 
stating  the  various  deductions  out  of  the  whole 
pay,  upon  various  accounts,  and  in  different  pro- 
portions "(i).  So  in  debt  on  bond  conditioned 
that  R.  S.  should  render  to  the  plaintiff  a  just  ac- 
count, and  make  payment  and  delivery  of  all  monies, 
bills,  &c.  which  he  should  receive  as  his  agent, — ^the 
defendant  pleaded  performance.  The  plaihtiff  re- 
plied, that  R.  S.  received  as  such  agent,  divers 

(A)  1  Sid.  334.,  and  ace  Cro.  Eliz.  749.         (t)  2  Burr.  772. 
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sams  of  money,  amounting  to  ^2000,  belcHiging 
to  the  plaintiff's  business,  and  had  not  rendered  a 
just  account,  nor  vade  payment  and  delivery  of 
the  said  sum,  or  any  part  thereof.  The  defendant 
demurred  specially,  assigning  for  cause,  that  it  did 
not  appear  by  the  replication,  from  whom,  or  in 
what  manner,  or  in  what  prc^rtions,  the  said  sums 
of  money  f  imounting  to  £2000,  had  been  received. 
But  the  court  held  the  replication  **  agreeable  to 
"  the  fliles  of  law,  and  precedents*' (A:). 

7*  ^  general  modt  qfpleadingf  is  often  stffficient, 
where  the  aUegaUon  on  the  other  side^  must  reduce  tfte 
matter  to  certainty  (/)• 

This  rule  comes  into  most  frequent  illustration, 
in  pleading  performance,  in  actions  qf  debt  on  bond. 
Bonds  may  be  conditioned  either  for  the  perform- 
ance of  certain  matters  set  forth  in  the  condition,— 
or  of  the  covenants  or  other  matters  contained  in 
an  indenture  or  other  instrument,  collateral  to  the 
bond,  and  not  set  forth  in  the  condition.  In  either 
case,  if  the  defendant  has  to  plead  performance  of 
such  matters,  the  law  often  allows  him  to  do  so,  in 
general  terms,  without  setting  forth  the  manner  of 
performance.  For  by  the  usual  course  of  pleading, 
the  plaintiff  declares  upon  the  bond  as  single,  with- 
out  noticing  the  condition,  and  therefore  without 

(k)  1  Bos.  and  Pul.  640. ;  and  aee  a  sioillar  dedsion,  8  T.  R. 
459. 

(0  Co.  LHt.  S0&  b.  Oro.  EU&  749.  1  Saond.  117.  n.  (1). 
2aau]id.410.n.(3).    1  Sid.  334. 
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alleging  any  breach  of  the  condition  (tn).  It  fol- 
lows, therefore,  of  course,  that  if  the  defendant 
pleads  performance,  the  plaintiff  will  have  to  shew 
a  breach  in  his  replication  (n) ;  and  as  this  will  at 
all  events  lead  to  a  sufficient  certainty  of  issue,  it 
becomes  unnecessary  for  the  defendant  to  be  spe- 
cific on  his  part,  in  his  plea, — or  to  do  more  than 
allege  performance  in  general  terms,  according  to 
the  words  of  the  condition  ;  leaving  the  plaintiff  in 
his  replication,  to  specify  the  breach  that  is  sup« 
posed  to  have  been  committed. 

Of  the  first  case,  viz.  that  where  the  condition 
itself  sets  forth  tfie  matters  to  be  performed^  the  fol- 
lowing is  an  example.  In  debt  on  bond  condi- 
tioned that  the  defendant  should  at  all  times,  upon 
request,  deliver  to  the  plaintifi^  all  the  fat  and  tal- 
low of  all  beasts  which  he,  his  servants  or  assigns, 
should  kill  or  dress  before  such  a  day,-^the  de* 
fendant  pleaded,  that  upon  every  request  made 
unto  him,  he  delivered  unto  the  plaintiff,  all  the  fat 
and  tallow  of  all  beasts  which  were  killed  by  him, 
or  any  of  his  servants  or  assigns,  before  the  said 
day.     On  demurrer,  it  was  objected,  <<  that  the 

<  plea  was  not  good  in  such  generality;  but  he 

<  ought  to  have  said  that  he  had  delivered  so  much 
•  fat  or  tallow,  which  was  all,  &c.— or  that  he  had 
'  killed  so  many  beasts,  whereof  he  had  delivered 
« idl  the  fat''     But  the  Court  adjudged  for  the 

defendajit  (o). 


(m)  See  the  form^  s«pr4,  p.  4a  (n)  Vide  ftupM,  p.  343. 

^    (o)  Cre.  Ells.  749. ;  and  tee  1  Sid.  334. 
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Another  illustration  is  afforded  by  the  plea  of 
non  damnfficatus,  in  an  action  of  debt  on  an  in- 
demnity bond,  or  bond  conditioned  **  to  keep  the 
**  plaintiff  harmless  and  indemnified,"  &c.  This 
is  in  the  nature  of  a  plea  of  performance, — ^being 
used  where  the  defendant  means  to  allege  that  the 
plaintiff  has  been  kept  harmless  and  indemnified, 
according  to  the  tenor  of  the  condition  ;  and  it  is 
pleaded  in  general  terms,  without  shewing  the 
particular  manner  of  the  indemnification.  Thus, 
if  an  action  of  debt  be  brought  on  a  bond,  condi- 
tioned that  the  defendant  "  do  from  time  to  time 
**  acquit,  discharge,  and  save  harmless,  the  church - 
"  wardens  of  the  parish  of  P.,  and  their  successors, 
'*  &c.  from  all  manner  of  costs  and  charges,  by 
^*  reason  of  the  birth  and  maintenance  of  a  certain 
**  chUd," — if  the  defendant  means  to  rely  on  the 
performance  of  the  condition,  he  may  plead  in  this 
general  form, — "  that  the  church-wardens  of  the 
said  parish,  or  their  successors,  &c.  from  the 
time  of  making  the  said  writing  obligatory,  were 
not  in  any  manner  damnified  by  reason  of  the 
"  birth  or  maintenance  of  the  said  child  "(jp);  and 
it  will  then  be  for  the  plaintiff  to  shew  in  the  repli- 
cation, how  the  church-wardens  were  damnified. 

While  thus  it  is  often  sufficient  to  plead  per- 
formance in  general  terms,  it  is  said,  on  the  other 
hand,  that  this  generality  is  only  allowed  "  where 
"  the  subject  comprehends  multiplicity  of  matters*'; 

(p)  2  SauncL  84.    1  H.  Bl.  253.    Cam.  Dig.  Pleader  (£.  25.) 
(2  W.  33.).    2  Rep.  4.  a.    7  Went.  Index,  615-  5  Went.  631. 
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and  that  if  there  be  any  thing  specific  in  the  subject, 
though  consisting  of  a  number  of  acts,  they  must 
all  be  enumerated ; — ^for  example,  that  if  the  de- 
fendant be  bound  to  **  pay  all  the  legacies  in  a 
"  will,"  he  must  specify  them  all,  and  aver  pay- 
ment  of  each  (q).  And  with  respect  to  the  plea  of 
non  damnificaius  in  particular,  the  following  dis- 
tinctions have  been  taken. — First,  if,  instead  of 
pleading  in  that  form,  the  defendant  alleges  af- 
firmatively, that  he  "  has  saved  harmless,'*  &c.  the 
plea  will  in  this  case  be  bad,  unless  he  proceeds 
to  shew  specifically  how  he  saved  harmless  (r). 
Again,  it  is  held  that  if  the  condition  does  not  use 
the  words  ^*  indemnify,"  or  "  save  harmless,"  or 
some  equivalent  term,  but  stipulates  for  the  per- 
formance of  some  specific  act^  intended  to  be  by 
way  of  indemnity,  such  as  the  payment  of  a  sum 
of  money  by  the  defendant  to  a  third  person,  in 
exoneration  of  the  plaintiff's  liability  to  pay  the 
same  sum, — the  plea  of  non  damnificatus  will  be  im- 
proper ;  and  the  defendant  should  plead  perform- 
ance Sipecifically,  as  "  that  he  paid  the  said  sum", 
&c.  (^s).  It  is  also  laid  down,  that  if  the  condi- 
tion of  the  bond,  be  to  "  discharge"  or  ^*  acquit" 
the  plaintiff  from  a  particular  thing,  the  plea  of 
non  damnificatus  will  not  apply,  but  the  defendant 
must  plead  performance  specially, — "  that  he  dis- 
«  charged  and  acquitted",  &c.— and  must  also  shew 

(q)  I  Saund.  117.  n.  (1).     1  Bulst.  43.     1  Lutw.  419. 
(r)  1  Saund.  117-  n.  (1). 
(»)  I  Bo6.  and  Pol.  638. 


350  OF    THE    PRINCIPAL  [CH.  11. 

the  manner  of  such  acquittal  and  discliarge  (/). 
But,  on  the  other  hand,  if  a  bond  be  conditioned 
to  "  discharge  and  acquit  the  plaintiff"  ^ow  any 
**  damage^*  by  reason  of  a  certain  thing,  non  dam- 
fUficatus  may  then  be  pleaded, — because  that  is  in 
truth,  the  same  thing  with  a  condition  to  *•  indem- 
**  nify  and  save  harmless,"  &c.  (u). 

Next  is  to  be  considered  the  case  where  the  con- 
dition is  for  performance  of  covenants,  or  other 
matters  contained  in  an  indenture^  or  other  mstru- 
ment  collateral  to  the  bond,  and  not  set  forth  in  the 
condition.  In  this  case  also,  the  law  often  allows 
(upon  the  same  principle  as  in  the  last)  a  general 
plea  of  performance,  without  setting  forth  the  man- 
ner (^).  Thus,  in  an  action  of  debt  on  bond,  where 
the  condition  is,  that  T.  J.,  deputy  post-master  of  a 
certain  stage,  "  shall  and  will,  truly,  faithfully,  and 
diligently,  do,  execute,  and  perform  all  and 
every  the  duties  belonging  to  the  said  office  of 
deputy  post-master  of  the  said  stage,  and  shall 
faithfully,  justly,  and  exactly  observe,  perform, 
fulfil,  and  keep  all  and  every  the  instructions, 
&c.  from  his  Majesty's  postmaster-general,** — and 
such  instructions  are  in  an  affirmative  and  absolute 
form,  as  follows, — '*  you  shall  cause  all  letters  and 


cc 


(0  1  Saund.  117.  n.  (1).  1  Leon.  71.  Strange.  422.  681. 
Cro.  Jac.  503.    5  Mod.  243. 

(tt)  1  Saund.  117.  n.  (I).     Carth.  375. 

{x)  Cro.  Eiiz.  749.  Bac.  Ab.  Pleas,  &c.  (I.)  3.  2  Saund. 
410.  n.  (3).  1  Saund.  117.  n.  (1).  Com.  Dig.  Pleader  (2  V. 
13.).     4  East.  340. 
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"  pacquets  to  be  speedily  and  without  delay,  care- 
"  fully  and  faithfully  delivered,  that  shall  from 
"  time  to  time  be  sent  unto  your  said  stage,  to  be 
**  dispersed  there,  or  in  the  towns  and  parts  adja- 
^^  cent,  that  all  persons  receiving  such  letters  may 
"  have  time  to  send  their  respective  answers",  &c, 
— it  is  sufficient  for  the  defendant  to  plead  (after 
setting  forth  the  instructions),  "  that  the  said  T.  J^ 
^  from  the  time  of  the  making  the  said  writing 
obligatory,  hidierto  hath  well,  truly,  faithfidly 
and  diligently  done,  executed,  and  performed  all 
and  every  the  duties  belonging  to  the  said  office 
of  deputy  post-master  of  the  said  stage,  and  i^th- 
fiilly,  justly,  and  exactly  observed,  performed, 
fulfilled,  and  kept  all  and  every  the  instructions^ 
&c.,  according  to  the  true  intent  and  meaning 
^^  of  the  said  instructions,"  without  shewing  the 
manner  of  performance, — ^as  that  he  did  cause  cer- 
tain letters  or  pacquets  to  be  delivered,  &c.,  being 
all  that  were  sent  (if).    So,  if  a  bond  be  condition- 
ed for  fulfilling  all  and  singular  die  covenants, 
articles,  clauses,  provisoes,  conditions,  and  agree- 
ments, comprised  in  a  certain  indenture,  on  the  part 
and  behalf  of  the  defendant,— which  mdenture 
contmns  covenants  of  an  affirmative  and  absolute 
kind  only, — ^it  is  sufficient  to  plead  (after  setting 
forth  the  indenture)   that  the  defendant  always 
hitherto  hath  well  and  truly  fulfilled  all  and  singu- 
lar the  covenants,  articles,  clauses,  provisoes,  con- 
ditions, and  agreements,  comprised  in  the  said  in- 

{y)  2  Saund.  403.  b.  410.  n.  (3). 
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denture,  on  the  part  and  behalf  of  the  said  de- 
fendant (z). 

But  the  adoption  of  a  mode  of  pleading  so  ge- 
neral as  in  these  examples,  will  be  improper,  where 
the  covenants,  or  other  matters  mentioned  in  the 
collateral  instrument,  are  either  in  the  negative  or 
the  disjunctive  form  (a) ;  and,  with  respect  to  such 
matters,  the  allegation  of  performance  should  be 
more  specially  made,  so  as  to  apply  exactly  to  the 
tenor  of  the  collateral  instrument.  Thus,  in  the 
example  above  given,  of  a  bond  conditioned  for  the 
performance  of  the  duties  of  a  deputy  postmaster, 
and  for  observing  the  instructions  of  the  postmaster 
general,  if,  besides  those  in  the  ^05i7ii;e  form,  some 
of  these  instructions  were  in  the  negative,  as,  for 
example,  "  you  shall  not  receive  any  letters  or 
'*<  pacquets  directed  to  any  seaman,  or  unto  any 
**  private  soldier,  &c.,. unless  you  be  first  paid  for 
>^  the  same,  and  do  charge  the  same  to  your  ac* 
"  count  as  paid,** — ^it  would  be  improper  to  plead 
merely  that  T.  J.  faithfully  performed  the  duties 
belonging  to  the  office,  &c.,  and  all  and  every  the 
instructions,  &c.  Such  plea  will  apply,  sufficiently, 
to  the  positive,  but  not  to  the  negative  part  of  the 
instructions  (*).  The  form,  therefore,  should  be 
as  follows: — ^^  That  the  said  T.  J.,  from  the  time 


(2)  1  Saund.  11 7-  n.  (1).     4  East.  340.     See  the  form,  2 
Chitty,  483. 

(a)  4  East.  340.   Cro.  Eliz.  233.   2  Saund.  410.  and  note  (3). 
ibid. 

(b)  2  Saund.  410.  and  note  (3),  ibid. 
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"  of  making  the  said  writing  obligatory,  hitherto, 
hath  well,  truly,  faithfully,  and  diligently,  exe- 
cuted and  performed  all  and  every  the  duties 
**  belonging  to  the  said  office  of  deputy  postmaster 
"  of  tlie  said  stage,  and  faithfully,  justly,  and  ex- 
**  actly,  observed,  performed,  fulfilled,  and  kept,  all 
**  and  every  the  instructions,  &c.,  according  to  the 
^'  true  intent  and  meaning  of  the  said  instructions. 
"  And  the  said  defendant  farther  says,  that  the 
"  said  T.  J.,  from  the  time  aforesaid,  did  not  re- 
"  ceive  any  letters  or  pacquets  directed  to  any  sea- 
"  man,  or  private  soldier,  &c.,  unless  he,  the  said 
"  T.J.,  was  first  paid  for  the  same,  and  did  so 
"  charge  himself,  in  his  account,  with  the  same  as 
"  paid,'*  &c.  (c)  And  the  case  is  the  same,  where 
the  matters  mentioned  in  the  collateral  instrument, 
are  in  the  disjunctive  or  alternative  form  ;  as,  where 
the  defendant  engages  to  do  either  one  thing  or 
another.  Here,  also,  a  general  allegation  of  per- 
formance is  insufficient ;  and  he  should  show  which 
of  the  alternative  acts  was  performed  (rf). 

The  reasons  why  the  general  allegation  of  per- 
formance,  does  not  properly  apply  to  negative  or 
disjunctive  matters,  are,  that  in  the  first  case,  the 
plea  would  be  indirect  or  argumentative  in  its  form, 
— ^in  the  second,  equivocal;  and  would  in  either 
case,  therefore,  be  objectionable,  in  reference  to 
certain  rules  of  pleading,  which  we  shall  have  oc- 
casion to  consider  in  the  next  section. 

It  has  been  stated,  in  a  former  part  of  this 

(c)  2  Saund.,  ibid.  (d)  Cro.  Eliz.  233. 
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work(e),  that,  where  a  party  founds  his  answer 
upon  any  matter  not  set  forth  by  his  adversary,  but 
contained  in  a  deed,  of  which  the  latter  makes  pro- 
fert,  he  must  demand  oyer  of  such  deed,  and  set  it 
forth.  In  pleading  performance,  therefore,  of  the 
condition  of  a  bond,  where  (as  is  generally  the 
case),  the  plaintiff  has  stated,  in  his  declaration, 
nothing  but  the  bond  itself,  without  the  condition,— 
it  is  necessary  for  the  defendant  to  demand  oyer  of 
the  condition,  and  set  it  forth  (/).  And  in  plead- 
ing performance  of  matters  contained  in  a  coUatercd 
instrument,  it  is  necessary  not  only  to  do  this,  but 
also  to  set  forth,  and  make  profert  of,  the  whole 
substance  of  the  collateral  instrument  (g*) ;  for 
otherwise,  it  will  not  appear  that  that  instrument 
did  not  stipulate  for  the  performance  of  negative 
or  disjunctive  matters  (A)  j  and,  in  that  case,  the 
general  plea  of  performance  of  the  matters  therein 
contained,  would  (as  above  shown)  be  improper. 

8.  No  greater  partktUarittf  is  required  than  Ihe 
nature  of  the  thing  pleaded^  will  conveniently  ad* 
mit  (i). 

Thus, — though,  generally,  in  an  action  for  injury 
to  goods,  the  qiumtity  of  the  goods  must  be  stat- 
ed (A:),  yet,  if  they  cannot,  under  the  circumstances 
of  the  case,  be  conveniently  ascertained,  by  num- 

(e)  Supra,  p.  89.         (/)  2  Saund.  410.,  n.  (2).         (g)  Ibid. 
(A)  See  4  East,  340. 

(f )  Bac.  Ab.  Pleas,  &c.  (B.)  5. 5. ;  and  p.  409.,  5th  edit.  Plow. 
118.54.85. 

(^)  Vide  supra,  p.  3-15. 
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ber,  weight,  or  measure,  such  certainty  will  not  be 
required.  Accordingly,  in  trespass  for  breaking 
the  plaintiff's  close,  with  beasts,  and  eating  his 
peas, — ^a  declaration,  not  showing  the  quantity  of 
peas,  has  been  held  sufficient  j  "  because  nobody 
*'  can  measure  the  peas  that  beasts  can  eat''(/). 
So,  in  an  action  on  the  case  for  setting  a  house  on 
fire,  per  quod,  the  plaintiii^  amongst  divers  other 
goods,  ornatus  pro  equis  amisit, — ^after  verdict  for 
the  plaintiff,  it  was  objected,  that  this  was  uncer- 
tain ;  but  the  objection  was  disallowed  by  the  court. 
And,  in  this  case,  Windham,  J.  said  that,  if  he  had 
mentioned  only  di versa  bona,  yet  it  had  been  well 
enough ;  as  a  man  cannot  be  supposed  to  know  the 
certainty  of  his  goods,  when  his  house  is  burnt; 
and  added,  that  to  avoid  prolixity,  the  law  will 
sometimes  allow  such  a  declaration  (m).  So,  in  an 
action  of  debt  brought  on  the  statute  28  Hen.  6. 
c.  15.,  against  the  sheriff  of  Anglesea,  for  not  re- 
turning the  plaintiff  to  be  a  knight  of  the  shire  in 
parliament,  the  declaration  alleged  that  the  plain- 
tiff **  was  chosen  and  nominated  a  knight  of  the 
**  same  county,  &c.,  by  the  greater  number  of  men 
**  then  resident  within  the  said  county  of  Angle- 
*^  sea,  present,  &c.,  each  of  whom  could  dispend 
"  405.  of  freehold  by  the  year'*,  &c.  On  demurrer, 
it  was  objected  that  the  plaintiff  "  does  not  show 
«*  the  certainty  of  the  number;  as  to  say,  that  he 
"  was   chosen  by  200,    which  was  the   greater 


(/)  B«c.  Ab.  ubi  Bupra. 

Im)  Bac.  Ab.  Pleas,  &c.  409.,  5th  edition. 
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"  number,  and  thereupon,  a  certain  issue  might 
**  arise,  whether  he  was  elected  by  so  many,  or 
**  not."  But  it  was  held  that  the  declaration 
was  "  good  enough,  without  showing  the  number 
"  of  electors  :  for  the  election  might  be  made  by 
voices,  or  by  hands,  or  such  other  way,  where- 
in it  is  easy  to  tell  who  has  the  majority,  and 
yet  very  difficult  to  know  the  certain  number 
"  of  them/*  And  it  was  laid  down  that,  to 
put  the  plaintiff  "  to  declare  a  certainty,  where 
"  he  cannot,  by  any  possibility,  be  presumed  to 
"  know  or  remember  the  certainty,  is  not  reason- 
"  able  nor  requisite  in  our  law'*  (w).  So,  in  an 
action  for  false  imprisonment,  where  the  plaintiff 
declared  that  the  defendant  imprisoned  him  until 
he  made  a  certain  bond,  by  duress,  to  the  defend- 
ant, "  and  others  unknown,** — ^the  declaration  was 
adjudged  to  be  good,  without  showing  the  names 
of  the  others;  "  because  it  might  be  that  he  could 
"  not  know  their  names ;  in  which  case,  the  law  will 
*^  not  force  him  to  show  that  which  he  cannot'*  (o). 

9.  Less  particularity  is  required^  when  the  facts 
Ue  more  in  tJie  knowledge  of  the  opposite  party y  than 
of  the  party  pleading  (p). 

This  rule  is  exemplified  in  the  case  of  aUeging 
title  in   an   adversary ;    where   (as  formerly  ex- 

(n)  Plow.  118. 

(o)  Cited  Plow.  128.    See  also  Plow.  54,  55.  85. 
(p)3T.R.  766.  4T.  R.  77.   Hard.  459.   lSalk.355.   dm. 
Dig.  Pleader  (C.  26).    9  Rep.  60.  b.    8  East,  8a 
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plained),  a  more  general  statement  is  allowed,  than 
when  title  is  set  up  in  the  party  himself  (5^).  So, 
in  an  action  of  covenant,  the  plaintiff  declared  that 
the  defendant,  by  indenture,  demised  to  him  cer- 
tain premises,  with  a  covenant  that  he,  tlie  de- 
fendant, had  full  power  and  lawful  authority  to 
demise  the  same,  according  to  the  form  and  effect 
of  the  said  indenture :  and  then  the  plaintiff  as- 
signed a  breach, — ^that  the  defendant  had  not  full 
power  and  lawful  authority  to  demise  the  said 
premises,  according  to  the  form  and  effect  of  the 
said  indenture.  After  verdict  for  the  plaintiff,  it 
was  assigned  for  error,  that  he  had  not  in  his  de- 
claration shewn  "  what  person  had  right,  title, 
**  estate,  or  interest,  in  the  lands  demised,  by  which 
**  it  might  appear  to  the  court  that  the  defendant 
**  had  not  full  power  and  lawful  authority  to  de- 
**  mise.'*  But,  "  upon  conference  and  debate 
**  amongst  the  justices,  it  was  resolved  that  the 
**  assignment  of  the  breach  of  covenant  was  good; — 
**  for  he  has  followQid  the  words  of  the  covenant 
**  negatively;  and  it  lies  more  properly  in  the 
«*  knowledge  of  the  lessor,  what  estate  he  himself 
««  has  in  the  laud  which  he  demises,  than  the 
<'  lessee,  who  is  a  stranger  to  it**  (r).  So,  where 
the  defendant  had  covenanted  that  he  would  not 
carry  on  the  business  of  a  rope-maker,  or  make 
cordage  for  any  person,  except  under  contracts  for 
government, — ^and  the  plaintiff,  in  an  action  of  co- 
venant, assigned  for  breach,  that  after  the  making 
of  the  indenture,  the  defendant  carried  on  the  bu- 


(9)  Vide  supra,  pp.  336, 337-  (r)  9  Rep.  60.  b. 


374t  OF   THE   PRINCIPAL  [CH.  II. 

siness  of  a  rope-maker,  and  made  cordage  for  divers 
and  very  many  persons,  other  than  by  virtue  of 
any  contract  for  government,  &c., — the  defendant 
demurred  specially,  on  the  ground  that  the  plaintiff 
<<  had  not  disclosed  any  and  what  particular  person 
"  or  persons  for  whom  the  defendant  made  cord- 
**  age,  nor  any  and  what  particular  quantities  or 
<*  kinds  of  cordage,  the  defendant  did  so  make  for 
"  them,  nor  in  what  manner,  nor  by  what  acts,  he 
<<  carried  on  the  said  business  of  a  rope-maker,  as 
"  is  alleged  in  the  said  breach  of  covenant.*'  But 
the  court  held,  <<  that  as  the  facts  alleged  in  these 
**  breaches,  lie  more  properly  in  the  knowledge  of 
^^  the  defendant,  who  must  be  presumed  conusant 
of  his  own  dealings,  than  of  the  plaintiff's,  there 
was  no  occasion  to  state  them  with  more  parti- 
*'  cularity  *' ;  and  gave  judgment  accordingly  (s). 

10.  Less  particularity  is  necessary  in  the  state^ 
ment  of  matter  of  inducement^  or  aggravation^  than  in 
the  main  allegations  (t). 

This  rule  is  exemplified  in  the  case  of  the  deriv- 
ation of  title  ;  where,  though  it  is  a  general  rule 
that  the  commencement  qfa  particular  estate  must  be 
shown,  yet  an  exception  is  allowed,  if  the  title 
be  alleged  by  way  of  inducement  only(«).    So, 


{s)  8  East.  80. 

It)  Go.  Litt.  303.  a.  Bac.  Ab.  Pleas,  &c.  p.  322.  348.  5th  Bd. 
Com.  Dig.  Pleader  (E,  43.)  (E.  10.).  Doct  PL  283.  l2  Mod. 
597.  3  Wik.  292.  Yelv.  17-  Cro.  El.  715.  Hob.  18.  10 
Rep.  59.  b.     1  Saund.  274.  n.  (1). 

(m)  Vide  suprA,  p.  330. 
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where,  in  assumpsit,  the  plaintiff  declared,  that, 
in  consideration  that,  at  the  defendant's  request, 
he  had  given  and  granted  to  him,  by  deed,  the 
next  avoidance  of  a  certain  church,  the  defendant 
promised  to  pay  rflOO, — but  the  declaration  did 
not  set  forth  any  time  or  place  at  which  such  grant 
was  made  ; — upon  this  being  objected,  in  arrest  of 
judgment,  after  verdict,  the  court  resolved,  that 
^^  it  was  but  an  inducement  to  the  action,  and 
**  therefore  needed  not  to  be  so  precisely  alleg* 
"  ed'* ;  and  gave  judgment  for  the  plaintiff  (a:*). 
So,  in  trespass,  the  plaintiff  declared  that  the  de- 
fendant  broke  and  entered  his  dweUing-house,  and 
"  wrenched  and  forced  open,  or  caused  to  be 
'*  wrenched  and  forced  open,  the  closet-doors, 
drawers,  chests,  cupboards,  and  cabinets,  of  the 
said  plaintiff."  Upon  special  demurrer,  it  was 
objected,  that  the  number  of  closet-doors,  drawers, 
chests,  cupboards,  and  cabinets,  was  not  specified. 
But  it  was  answered,  ^^  that  the  breaking  and  en- 
"  taring  the  plaintiff's  house,  was  the  principal 
"  ground  and  foundation  of  the  present  action  j 
**  and  all  the  rest  are  not  foundations  of  the  action, 
but  matters  only  thrown  in  to  aggravate  the  da- 
mages ;  ^and  on  that  ground  need  not  be  parti«* 
«  cularly  specified.**  And  of  that  opinion  was  the 
whole  court ;  and  judgment  was  given  for  the 
plaintiff(^). 

11.  With  respect  to  acts  valid  at  common  laWj  but 
regulatedf  as  to  the  mode  ofpeTformance^  by  statute^ — 

{x)  Cro.  Elia.  716.  iy)  3  WiU.  292. 
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it  is  sufficient  to  use  such  certainty  of  allegation^  as 
was  stifficient  before  the  statute  {z). 

Thus,  by  the  common  law,  a  lease  for  any  num- 
ber  of  years  might  be  made  by  parol  only ;  but,  by 
the  Statute  of  Frauds,  29  Car.  2.  c.  3.  s.  1,  2.,  all 
leases  and  terms  for  years  made  by  parol,  and  not 
put  into  writing,  and  signed  by  the  lessors  or  their 
agents  authorized  by  writing,  shall  have  only  the 
effect  of  leases  at  will, — except  leases  not  exceed- 
ing the  term  of  three  years  from  the  making.  Yet, 
in  a  declaration  of  debt  for  rent  on  a  demise,  it  is 
sufficient  (as  it  was  at  common  law)  to  state  a  de- 
mise for  any  number  of  years,  without  shewing  it 
to  have  been  in  writing  (a).  So,  in  the  case  of  a 
promise,  to  answer  for  the  debt,  default,  or  miscar- 
riage, of  another  person,  (which  was  good  by  parol, 
at  common  law,  but  by  the  Statute  of  Frauds, 
sect.  4.,  is  not  valid  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  be  in  writing,  and 
signed  by  the  party,  &c.)  the  declaration  on  such 
promise,  need  not  allege  a  written  contract  (6). 

As  to  this  rule,  however,  a  distinction  is  taken 
between  a  declaration^  and  a  plea ;  and  it  is  said, 
that  though  in  the  former,  the  plaintiff  need  not 
shew  the  thing  to  be  in  writing, — in  the  latter,  the 
defendant  must.  Thus,  in  an  action  of  indebitatus 
assumpsit,  for  necessaries  provided  for  the  defend- 


(2)  1  Saund.  276.  n.  (2).  211.     Salk.  519.     12  Mod.  540. 
Bac.  Ab.  Statute  (L.)  3.     4  Hen.  7-  8. 
{a)  1  Saund.  276.  n.  (1).        (6)  1  Saund.  211.  2  Salk.  619. 
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ant's  wife,  the  defendant  pleaded,  that  before  the 
action  was  brought,  the  plaintiff  and  defendant, 
and  one  J.  B.,  the  defendant's  son,  entered  into  a 
certain  agieement,  by  which  the  plaintiff,  in  dis- 
charge of  the  debt  mentioned  in  the  declaration, 
was  to  accept  the  said  J.  B.  as  his  debtor  for  ^9» 
to  be  paid  when  he  should  receive  his  pay  as  a 
lieutenant  j  and  that  the  plaintiff  accepted  the  said 
J.  B.  for  her  debtor,  &c.     Upon  demurrer,  judg- 
ment was  given  for  the  plaintiff,  for  two  reasons  j 
first,  because  it  did  not  appear  that  there  was  any 
consideration  for  the  agreement;  secondly,  that, 
admitting  the  agreement  to  be  valid,  yet,  by  the 
Statute  of  Frauds,    it  ought  to  be  in   writing, 
or  else  the  plaintiff  could  have  no  remedy  there- 
on ;  "  and  though,  upon  such  an  agreement,  the 
plaintiff  need  not  set  forth  the  agreement  to 
be  in  writing,  yet,  when  the  defendant  pleads 
such  an  agreement  in  bar,  he  must  plead  it  so  as 
it  may  appear  to  the  court  that  an  action  will  lie 
upon  it ;  for  he  shall  not  take  away  the  plain- 
tiff's present  action,  and  not  give  her  another, 
upon  the  agreement  pleaded  "(c)* 


(c)  Raym.  450.  It  is  to  be  observed,  that  the  plea  was  at  all 
events  a  bad  one,  in  reference  to  the  first  objection.  The  case  is, 
perhaps,  therefore,  not  decisive  as  to  the  validity  of  the  second. 
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SECTION  V. 

OF   RULES   WHICH    TEND   TO   PREVENT    OBSCURITY 
AND    CONFUSION    IN   PLEADING. 

RULE  I. 
PLEADINGS   MUST   NOT   BE   INSENSIBLE,  NOR  REPUG- 
NANT (rf)* 

First,  if  a  pleading  be  unintelligible  ( or,  in  the 
language  of  pleading,  insensible)^  by  the  omission 
of  material  words,  &c.,  this  vitiates  the  pleading  (e). 

Again,  if  a  pleading  be  inconsistent  with  itself^ 
or  repugnant,  this  is  ground  for  demurrer. 

Thus,  where,  in  an  action  of  trespass,  the  plain- 
tiff declared  for  taking  and  carrying  away  certain 
timber,  lying  in  a  certain  place,  for  the  completion 
of  a  house  then  lately  built, — this  declaration  was 
considered  as  bad  for  repugnancy ;  for  the  timber 
could  not  be  for  the  building  of  a  house  already 
built  (y).  So,  where  the  defendant  pleaded  a  grant 
of  a  rent,  out  of  a  term  of  years,  and  proceeded  to 
allege  that,  by  virtue  thereof,  he  was  seised  in  his 
demesne,  as  of  freehold,  fpr  the  term  of  his  life,  the 
plea  was  held  bad  for  repugnancy  (jg).  But  there 
is  this  exception ;  that,  if  the  second  allegation, 
which  creates  the  repugnancy,  is  merely  super- 


(rf)  CJom.  Dig.  Pleader  (C.  23.).  1  Salk.  324.  Bac.  Ab.  Pleas, 
&c  (L)  4.  1  Salk.  213.  7  Rep.  25.  2  Lut.  1324.  Vin.  Ab. 
Abatement  (D.  a.) 

(e)  Com.  Dig.  Pleader  (C.  23.).     1  Salk.  324. 

(/)  1  Salk.  213.  (g)  7  Rep.  25. 
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fluous  and  redundant,  so  that  it  may  be  rejected 
from  the  pleading,  without  materially  altering  the 
general  sense  and  effect,  it  shaU,  in  that  case,  be 
rejected,  and  shall  not  vitiate  the  pleading;  for  the 
maxim  is,  utile,  per  inutile,  non  vitiatur  (A). 

RULE    II. 

PLEADINGS  MUST  NOT  BE  AMBIGUOUS,  OR  DOUBT- 
FUL,  IN  MEANING;  AND  WHEN  TWO  DIFFERENT 
MEANINGS  PRESENT  THEMSELVES,  THAT  CON- 
STRUCTION SHALL  BE  ADOPTED,  WHICH  IS  MOST 
UNFAVORABLE    TO    THE   PARTY   PLEADING  (l). 

Thus, — if,  in  trespass,  quare  clausum  fregit,  the 
defendant  pleads,  that  the  locus  in  quo  was  his 
freehold,  he  must  allege  that  it  was  his  freehold  at 
the  time  of  the  trespass;  otherwise  the  plea  is  insuf- 
ficient (Jc).  So,  in  debt  on  a  bond,  conditioned  to 
make  assurance  of  land,  if  the  defendant  pleads 
that  he  executed  a  release, — ^his  plea  is  bad,  if  it 
does  not  express  that  the  release  concerns  the  same 
land  (J).  In  trespass,  quare  clausum  fregit,  and 
for  breaking  down  two  gates,  and  three  perches  of 
hedges,  the  defendant  pleaded  that  the  said  close 
was  within  the  parish  of  22.,  and  that  all  the  pa- 
rishioners there,  from  time  immemorial,  had  used 
to  go  over  the  said  close,  upon  their  perainbulation 


(A)  OUb.  C.  P.  131-2.   6  East,  255.    1  Salk.  324-5.  2Saund. 
306.  n.  (14.).    Co.  latt.  303.  b. 

(t)  Co.  Litt.  368.  b.    Ydv.  S6.    2  H.  Bl.  530.    5  M.  and  S. 

38. 

{k)  Com.  Dig.  Pleader  (E.  5.). 
([)  Com.  Dig.  ubi  mrprk,    2  Rep.  3. 
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in  Rogation  week;  and  because  the  plaintiff  had 
wrongfiilly  erected  two  gates^  and  three  perches  of 
hedges^  in  the  said  way,  the  defendant,  being  one 
of  the  parishioners,  broke  down  those  gates,  and 
those  three  perches  of  hedges.  On  demurrer, 
it  was  objected,  that  though  the  defendant  had 
justified  the  breaking  down  two  gates  and  three 
perches  of  hedges,  it  does  not  appear  that  they  were 
the  same  gates  and  hedges^  in  respect  of  which  the 
plaintiff  complained;  it  not  being  alleged  that  they 
were  the  gates  and  hedges  "  qforesa^d^^  or  the  gates 
and  hedges  "  in  the  declaration  mentioned.^^  "  And 
**  thereto  agreed  all  the  justices,  that  this  fault  in 
"  the  bar  was  incurable.  For  Walmsley  said,  that 
**  he  thereby  doth  not  answer  to  that  for  which 
"  the  plaintiff  chargeth  him.**  And  he  observed, 
that  the  case  might  be,  that  the  plaintiff  had  erected 
fovr  gates,  and  six  perches  of  hedges ;  and  that  the 
defendant  had  broken  down  the  whole  of  these, — 
having  the  justification  mentioned  in  the  plea,  in 
respect  of  two  gates  and  three  perches  only,  and 
no  defence  as  to  the  remainder ; — and  that  ihe  ac- 
tion might  be  brought  in  respect  of  the  latter 
only  (m). 

A  pleading,  however,  is  not  objectionable,  as 
ambiguous  or  obscure,  if  it  be  certain  to  a  common 
intent  (n);  that  is,  if  it  be  dear  enough,  according 


(m)  Cro-  EUz.  441. 

(n)  Com.  Dig.  Pleader  (E. 7)  (F.  170-  1  Saund.  49.  n.  (1.) 
5  Rep.  121.  a.  Doct.  PI.  58.  Plow.  26.  28. 33. 102.  WiUes,  52. 
1  Doug.  159.    Cro.  Car.  5.  194.    2  H.  Bl.  530.    STaunt.  423. 
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to  reasonable  intendment  or  construction ;  though 
not  worded  with  absolute  precision  (o).  Thus,  in 
debt  on  a  bond,  conditioned  to  procure  A.  S.  to  sur- 
render a  copyhold,  to  the  use  of  the  plaintiff, — a  . 
plea  that  A.  S.  surrendered  and  released  the  copy- 
hold to  the  plaintiff,  in  full  court,  and  the  plaintiff 
accepted  it,  without  alleging  that  the  surrender 
was  to  the  plaintiff^s  use,  is  sufficient ;  for  this 
shall  be  intended  (p).  So,  in  debt  on  a  bond,  con- 
.  ditioned  that  the  plaintiff  shall  enjoy  certain  land, 
&c* — a  plea  that  after  the  making  of  the  bond, 
until  the  day  of  exhibiting  the  bill,  the  plaintiff  did 
enjoy,  is  good, — ^though  it  be  not  said,  that  always 
after  the  making,  until,  &c.,  he  enjoyed  j  for  this 
shall  be  intended  (jq). 

It  is  under  this  head,  of  ambiguity^  that  the  doc- 
trine of  negativis  pregnant  appears  most  properly 
to  range  itself.  A  negative  pregnant j  is  such  a  form 
of  negative  expression,  as  may  imply,  or  carry  within 
it,  an  affirmative.  This  is  considered  as  a  fault  in 
pleading;  and  the  reason  why  it  is  so  considered, 
is,  that  the  meaning  of  such  a  form  of  expression, 
is  anabiguous.  In  trespass,  for  entering  the  plain- 
tiff's house,  the  defendant  pleaded,  that  the  plain- 
tiff's daughter  gave  him  licence  to  do  so;  and  that 
he  entered  by  that  licence.     The  plaintiff  replied. 


(o)  It  will  be  observed,  that  the  word  ''  certain  "  is  here  used, 
not  in  the  sense  of  particular  or  specific,  as  in  former  parts  of  this 
^orlcy — ^but  in  its  other  meaning,  of  clear  or  distinct.  See  the 
ilouble  use  of  this  word,  noticed^  suprA,  p.  152. 

(p)  Cro.  Car.  6.  (9)  Ibid.  195. 
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that  he  did  not  enter  by  her  licence.  This  was  con- 
sidered as  a  negative  pregnant ;  and  it  was  held, 
that  the  plaintiff  should  have  traversed  the  entry 
by  itself,  or  the  licence  by  itself,  and  not  both  to- 
gether (r).  It  will  be  observed,  that  this  form  of 
traverse,  may  imply,  or  carry  within  it,  that  a  li- 
cence  was  given,  though  the  defendant  did  not 
enter  by  that  licence*  It  is,  therefore,  in  the  lan- 
guage of  pleading,  said  to  be  pregnant  with  that 
,  admission, — ^viz.  that  a  licence  was  given  (s). 
At  the  same  time,  the  licence  is  not  expressly 
admitted;  and  the  effect,  therefore,  is,  to  leave  it 
in  doubt,  whether  the  plaintiff  means  to  deny  the 
licence,  or  to  deny  that  the  defendant  entered  by 
virtue  of  that  licence.  It  is  this  ambiguity ^  which 
appears  to  constitute  the  fault  (/).  The  following 
is  another  example.  In  trespass,  for  assault  and 
battery,  the  defendant  justified,  for  that  he,  being 
master  of  a  ship,  commanded  the  plaintiff  to  do 
some  service  in  the  ship  ;  which  he  refusing  to  do, 
the  defendant  moderately  chastised  him.  The  plain- 
tiff traversed,  with  an  absque  hoc,  Aat  the  defen^ 
dant  moderately  chastised  him  ;  and  this  traverse  was 
held  to  be  a  negative  pregnant; — for^  while  it  appa- 
rently means  to  pu  t  in  issue  only  the  question  of 
excess,  (admitting,  by  implication,  the  chastise- 
ment) it  does  not  necessarily  and  distinctly  make 
that  admission;  and  is,  therefore,  ambiguous  in 

(r)  Cro.  Jac  87- 

(«)  Bac  Ab.  Pleas,  &c.  p.  490.  5th  edit 
(0  28  Hen.  6.,  7-     Hob.  295.    Styles'  Pnict.  Reg.  Tit.  Nega- 
tive Pregnant.     See  Appendix,  note  (67). 
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its  form  (w).  If  the  plaintiff  had  replied,  that  the 
defendant  immoderately  chastised  him,  the  objection 
would  have  been  avoided ;  but  the  proper  form  of 
traverse  would  have  been  de  injuria  sad  propria 
absque  tali  causa  (.r).  This,  by  traversing  the  whole 
"  cause  aUeged,**  would  have  distinctly  put  in  is- 
sue, all  the  facts  in  the  plea;  and  no  ambiguity  or 
doubt,  as  to  the  extent  of  the  denial,  would  have 
arisen. 

This  rule,  however,  against  a  negative  pregnant, 
appears,  in  modem  times  at  least,  to  have  received 
no  very  strict  construction.  For  many  cases  have 
occurred,  in  which,  upon  various  grounds  of  dis- 
tinction from  the  general  rule,  that  form  of  expres- 
sion has  been  held  free  from  objection  (y).  Thus, 
in  debt  on  a  bond,  conditioned  to  perform  the  cove- 
nants in  an  indenture  of  lease,  one  of  which  co- 
venants was,  that  the  defendant,  the  lessee,  would 
not  deliver  possession  to  any  but  the  lessor,  or  such 
persons  as  should  lawfully  evict  him, — the  defend- 
ant pleaded,  that  he  did  not  deliver  the  posses* 
sion  to  any  but  such  as  lawfully  evicted  turn.  Oh 
demurrer  to  this  plea,  it  was  objected,  that  the 
same  was  ill,  and  a  negative  pregnant ;  and  that  he 
ought  to  have  said,  that  such  an  one  lawfully 
evicted  him,  to  whom  he  delivered  the  possession ; 
or  that  he  did  not  deliver  the  possession  to  any; — 


(w)  Vent.  70.     Sid.  444.    2  Keb.  623. 

(x)  Vent.  70.  See,  as  to  the  Traverse  de  injuria,  supA,  p. 
186. 

{y)  See  several  instances,  mentioned  in  Com.  Dig.  Pleader 
(R.  6.). 
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but  the  court  held  the  plea,  as  pursuing  the  words 
of  the  covenant,  good, — being  in  the  negative, — and 
that  the  plaintiff  ought  to  have  replied,  and  as- 
signed a  breach;  and  therefore  judgment  was  given 
against  him  (^z). 

RULE    III, 
PLEADINGS    MUST   NOT    BE   ARGUMENTATIVE  (fl'). 

In  Other  words,  they  must  advance  their  posi- 
tions of  fact,  in  an  absolute  form,  and  not  leave 
them  to  be  collected  by  inference  and  argument 
only. 

Thus,  in  aft  action  of  trover,  for  ten  pieces  of 
money, — ^the  defendant  pleaded,  that  there  was  a 
wager  between  the  plaintiff  and  one  C,  concerning 
the  quantity  of  yards  of  velvet  in  a  cloak ;  and  the 
plaintiff  and  C.  each  delivered  into  the  defendant's 
hand,  ten  pieces  of  money,  to  be  delivered  to  C.  if 
there  were  ten  yards  of  velvet  in  the  cloak,  and  if 
not,  to  the  plaintiff;  and  proceeded  to  alJ^e, 
thatf  upon  measuring  of  the  cloak,  it  was  found  that 
there  were  ten  yards  of  velvet  therein ;  whereupon 
the  defendant  delivered  the  pieces  of  money  to  C — 
Upon  demurrer,  "  Gawdy  held  the  plea  to  be  good 
enough ; — ^for  the  measuring  thereof  is  the  fittest 
way  for  the  trying  it:  and  when  it  is  so  found  by 
"  the  measuring,  he  had  good  cause  to  deliver  them 

(2)  1  Lev.  83.  Vide  Com.  Dig.  Pleader  (R.  6.).  Semb.  cont. 
Cro.  Jac.  559. 

(a)  Bac.  Ab.  Pleas,  &c.  (I.)  5.  Com.  Dig.  (El  3.).  Co.  Litt. 
303.  a. 
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"  out  of  his  hands,  to  him  who  had  won  the  wager. 
"  But  Fenner  and  Popham  held,  that  the  plea  was 
**  not  good;  for  it  may  be,  that  the  measuring  was 
"false;  and  therefore  he  ought  to  have  averred, 
"  in  fact,  that  there  were  ten  yards;  and  that  it 
"  was  so  found  upon  the  measuring  thereof"  (6). 
So,  in  an  action  of  trespass,  for  taking  and  carry- 
ing away  the  plaintiff's  goods,    the    defendant 
pleaded  that  the  plaintiff  never  had  any  goods. 
"  This  is  an  infallible  argument^  that  the  defend- 
**  ant  is  not  guilty,  and  yet  it  is   no  plea*'  (c). 
Again,  in  ejectment,  the  defendant  pleaded  a  sur- 
render  of  a  copyhold,  by  the  hand  of  Fosset,  then 
steward  of  the  manor.     The  plaintiff  traversed, 
that  Fosset  was  steward.     All  the  court  held  this 
to  be  no  issue,  and  that  the  traverse  ought  to  be, 
that  he  did  not  surrender;  for  if  he  were  not  stew- 
ard, the  surrender  is  void  (rf).     The  reason  of  this 
decision,  appears  to  be,  that  to  deny  that  Fosset 
was  steward,  could  be  only  so  far  material,  as  it 
tended  to  shew,  that  the  surrender  was  a  nul- 
lity; and  that  it  was,  therefore,  an  argumentative 
denial  of  the  surrender;  which,  if  intended  to 
be  traversed,  ought  to  be  traversed  in  a  direct 
form. 

It  is  a  branch  of  this  rule,  that  two  affirmatives  do 
not  make  a  good  issue(e).  The  reason  is,  that  the 
traverse  by  the  second  affirmative,  is  argumentative 


(6)  Cro.  Elk.  870.  (c)  Doct.  PI.  41.     Dyer,  43. 

(d)  Cro.  El.  260. 

le)  Com.  Dig.  Pleader  (R.  3.).    Co.  Litt.  126.  a.     Per  Boiler, 
J.,  Dong.  60.    Doct.  PL  43. 

C  C 
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in  its  nature.  Thus,  if  it  be  alleged  by  the  defend- 
ant, that  a  party  died  seised  in  fee,  and  the  plaintiff 
allege  that  he  died  seised  in  tail,  this  is  not  a  good 
issue  (jf);  because  the  latter  allegation  amounts  to 
a  denial  of  a  seisin  in  fee,  but  denies  it  by  argu- 
ment, or  inference,  only.  It  is  this  branch  of  the 
rule  against  argumentativeness,  that  gave  rise  (as 
in  part  already  explained)  (^),  to  the  form  of  a  spe- 
cial traverse.  Where,  for  any  of  the  reasons  men- 
tioned in  a  preceding  part  of  this  work,  it  becomes 
expedient  for  a  party  traversing,  to  set  forth  new 
affirmative  matter,  tending  to  explain  or  qualify  his 
denial,  he  is  allowed  to  do  so;  but,  as  this,  stand- 
ing alone,  will  render  his  pleading  argumentative, 
he  is  required  to  add,  to  his  affirmative  allegation, 
an  express  denial ;  which  is  held  to  cure  or  prevent 
the  argumentativeness  (A).  Thus,  in  the  example 
last  given,  the  plaintiff  may  allege,  if  he  pleases, 
that  the  party  died  seised  in  tail ;  but  then  he  must 
add,  absque  hoc,  that  he  died  seised  in  fee;  and  thus 
resort  to  the  form  of  a  special  traverse  (i).  The 
doctrine,  however,  that  two  affirmatives  do  not 
make  a  good  issue,  is  not  taken  so  strictly,  but  that 
the  issue  will,  in  some  cases,  be  good,  if  there  is  a 
sufficient  negative  and  affirmative  in  effect,  though, 
in  the  form  of  words,  there  be  a  double  affirmative. 
Thus,  if  the  defendant  plead  that  he  was  bom  in 
France,  and  the  plaintiff,  that  he  was  bom  in  Eng- 
land,  this  is  said  to  be  a  good  issue  (Ar).     So,  in 

(/)  Doct.  PL  349.    5  Hen.  7-  H,  12.         (g)  Supra,  p.  202. 
(A)  Bac.  Ab.  Pleas,  &c.  (H.)  3.     Sid.  301.   Cro.  Eliz.  30.   10 
Hen.  6.  7.,  pi.  21. 

(i)  Doct.  PI.  349.  {k)  1  Wils.  6. 
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debt  on  a  lease  for  years,  when  the  defendant 
pleaded  that  the  plaintiff  had  nothing  at  the  time 
of  the  lease  made,  and  the  plamtiff  replied  that  he 
was  seised  in  fee,  this  was  held  a  good  issue  (/)• 

Another  branch  of  the  rule  against  argumenta- 
tiveness, is,  that  two  negatives  do  not  make  a  good 
issue  (m).  Thus,  if  the  defendant  plead  that  he  re- 
quested the  plaintiff  to  deliver  an  abstract  of  his 
title,  but  that  the  plaintiff  did  not,  when  so  re- 
quested, deliver  such  abstract,  but  neglected  so  to 
do, — the  plaintiff  cannot  reply  that  he  did  not  ne- 
glect and  refuse  to  deliver  such  abstract,  but  should 
allege  affirmatively,  that  he  did  deliver  {n). 

It  is  a  rule  in  pleading,  that  a  party  to  a  deed^ 
who  traverses  it^  must  plead  non  est  factum  (viz. 
that  it  is  not  his  deed),  and  should  not  plead  that  he 
did  not  grants  did  not  covenant^  &c.  (o)  This  seems, 
also,  to  be  a  branch  or  infereixce  from  the  rule 
against  argumentativeness ;  for  to  say  that  he  did 
not  grant  J  <§r.,  is  to  deny  by  argument,  or  indi- 
recti  y,  that  the  deed  is  his.  But,  though  parties 
must  plead  non  estfactum^  the  case  is  different  with 
respect  to  strangers; — ^for  a  stranger  to  the  deed, 
ought  to  plead  in  the  other  form,  viz.  that  the  per- 
son  named  did  not  grants  &c.(|>) 


(J)  Co.  Litt.  126.  a.     Reg.  Plac.  297,  8. 
(m)  Com.  Dig.  Pleader  (R.  3.).  (n)  6  East,  557. 

(o)  Doct.  PL  261.    Lutw.  662.    2  Taunt.  281. 
Ip)  2  Hen.  4. 20.    20  Ed.  4.  1.   Doct.  PI.  263.    1  Lutw.  662. 
See  Appendix,  note  (68). 

c  C  2 
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RULE    IV. 
PLEADINGS  MUST  NOT  BE  IN  THE  ALTERNATIVE  (y). 

Thus,  in  an  action  of  debt  against  a  jailor,  for 
the  escape  of  a  prisoner,  where  the  defendant 
pleaded  that,  if  the  said  prisoner  did,  at  any  time 
or  times  after  the  said  commitment,  &c.,  go  at 
large,  he  so  escaped  without  the  knowledge  of 
the  defendant,  and  against  his  will, — and  that,  if 
any  such  escape  was  made,  the  prisoner  voluntarily 
returned  into  custody  before  the  defendant  knew  of 
the  escape,  &c., — the  court  held  the  plea  bad : — 
for,  "  he  cannot  plead  hypothetically,  that,  if  there 
**  has  been  an  escape,  there  has  also  been  a  return. 
•<  He  must  either  stand  upon  an  averment,  that 
*«  there  has  been  no  escape, — or,  that  there  have 
"  been  one,  two,  or  ten  escapes;  after  which,  the 
"  prisoner  returned"  (r). 

RULE  V. 

PLEADINGS  MUST  NOT  BE  BY  WAY  OF  RECITAL,  BUT 
MUST  BE  POSITIVE  IN  THEIR  FORM  (s). 

The  following  example  will  be  sufficient  to  illus- 
trate this  kind  of  fault.  If  a  declaration  in  tres- 
pass^ for  assault  and  battery,  make  the  charge,  in 
the  following  form  of  expression, — "  and  there- 
**  upon,  the  said  A.  jB.,  by ,  his  attorney. 


(q)  I  Bos.  and  Pul.  413.    3  M.  and  S.  114. 

(r)  1  Bos.  and  Pul.  413. 

(#)  Bac.  Ab.  Pleas,  &c.  (B.)  4.  2  Bulst  214.  2  Lev.  206. 
2  Salk.  036.  2  Show.  27.  295.  Lord  Ray.  1413.  Str.  II51. 
1162. 
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"  comphdns: — ^For  that,  whereas  the  said  C  D. 
"  heretofore,  to  wit,  &c.,  made  an  assault,''  &c., 
instead  of  "  For  that,  the  said  C.  D.  heretofore,  to 
"  wit,  &c.,  made  an  assault,*'  &c., — ^this  is  bad ; 
for  nothing  is  positively  affirmed  (/). 

RULE  VL 

THINGS  ARE  TO  BE  PLEADED  ACCORDING  TO  THEIR 
LEGAL  EFFECT  OR  OPERATION  (w). 

The  meaning  is,  that,  in  stating  an  instrument, 
or  other  matter  in  pleading,  it  should  be  set  forth, 
not  according  to  its  terms,  or  its  Jbrm,  but  accord- 
ing to  its  effect  in  law;  and  the  reason  seems  to  be, 
that  it  is  under  the  latter  aspect,  that  it  must  prin- 
cipally and  ultimately  be  considered;  and,  there- 
fore, to  plead  it  in  terms  or  form  only,  is  an  indi- 
rect and  circuitous  method  of  allegation.  Thus,  if 
a  joint  tenant  conveys  to  his  companion,  by  the 
words  "  gives*',  "  grants",  &c.,  his  estate  in  the 
lands  holden  in  jointure,  this,  though,  in  its  terms, 
a  grant,  is  not  properly  such,  in  operation  of  law, 
but  amounts  to  that  species  of  conveyance  called  a 
release.  It  should,  therefore,  be  pleaded,  not  that 
be    "  granted",   &c.,   but   that   he  "  released". 


(0  Bac  Ab.  Pleas,  &c  (B.)  4.  2  Bulst.  214.  2  Lev.  206. 
2  Salk.  636.  2  Show.  27.  295.  Lord  Raym.  1413.  Str.  1151. 
1162.  It  will  be  observed,  however,  that  io  trespass  on  ike 
case,  the  ''  whereas"  is  unobjectionable ;  being  used  only  as  intro- 
ductory to  some  subsequent  positive  all^ation.  See  the  same 
cases^  and  the  forms  of  declaration  in  the  first  chapter. 

(«)  Bac.  Ab.  Pleas,  &c.  (I.)  7-  Com.  Dig.  Pleader  (C.  370- 
2  Saund.  97*,  and  97  b.  n.  (2).  4  Mod.  150.  3  Bam.  and  Aid.  €6. 
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&c.  (jr)  So,  if  a  tenant  for  life  grant  his  estate  to 
him  in  reversion,  this  is,  in  effect,  a  surrender;  and 
must  be  pleaded  as  such,  and  not  as  a  grant (y). 
So,  where  the  plea  stated  that  A.  was  entitled  to  an 
equity  of  redemption,  and,  subject  thereto,  that  B. 
was  seised  in  fee, — and  that  they,  by  lease  and  re- 
lease, granted,  &c.,  the  premises,  excepting  and 
reserving  to  A.  and  his  heirs,  &c.,  a  liberty  of  hunt- 
ing, &c., — ^it  was  held  upon  general  demurrer,  and 
afterwards  upon  writ  of  error,  that,  as  A.  had  no 
legal  interest  in  the  land,  there  could  be  no  reser- 
vation to  him;  that  the  plea,  therefore,  alleging 
the  right  (though  in  terms  of  the  deed),  by  way  of 
reservation,  was  bad  j  and  that,  if  (as  was  contended 
in  argument)  the  deed  would  operate  as  a  grant  of 
the  right,  the  plea  should  have  been  so  pleaded, 
and  should  have  alleged  a  grants  and  not  a  reser- 
vation {z). 

The  rule  in  question  is,  in  its  terms,  often  con- 
fined to  deeds  and  conveyances.  It  extends,  how- 
ever, to  all  instruments  in  writing,  and  contracts, 
written  or  verbal ;  and,  indeed,  it  may  be  said,  ge- 
nerally, to  all  matters  or  transactions  whatever, 
which  a  party  may  have  occasion  to  allege  in  plead- 
ing, and  in  which  the  form  is  distinguishable  from 
the  legal  effect  But  there  is  an  exception  in  the 
case  of  a  declaration  for  written  or  verbal  slander; 
where  (as  the  action  turns  on  the  words  them« 
selves)  the  words  themselves  must  be  set  forth ; — 
and  it  is  not  sufficient  to  allege  that  the  defendant 

(^)  2  Saund.  97.    4  Mod.  150-1.  (3^)4  Mod.  161. 

(s)  3  Barn,  and  Aid.  W. 
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published  a  libel,  containing  false  and  scandalous 
matters,  m  substance  as  follows,  &c.,  or  used  words 
to  the  effect  following,  &c.  (a) 

RULE  VII. 

PLEADINGS  SHOULD  OBSERVE  THE  KNOWN  AND  AN- 
CIENT FORMS  OF  EXPRESSION,  AS  CONTAINED  IN 
APPROVED   PRECEDENTS  (6), 

Thus,  SO  long  ago  as  in  the  time  of  Bracton,  in 
the  count  on  a  writ  of  right,  there  were  certain 
words  of  form,  besides  those  contained  in  the  writ, 
that  were  considered  as  essential  to  be  inserted. 
It  was  necessary  to  allege  "  the  seisin"  of  the  an- 
cestor "  in  his  demesne  as  of  fee'* — and  "  of  right'* 
— "  by  taking  the  esplees*' — "  in  the  time  of  such 
**  a  king** — and  (if  the  seisin  were  alleged  at  a  pe- 
riod of  civil  commotion)  "  in  time  of  peace  "(c). 
And  all  this  is  equally  necessary  in  framing  a  count 
on  a  writ  of  right,  at  the  present  day ;  and  no  pa- 
rallel or  synonymous  expressions  will  supply  the 
omission  (^.  So,  too,  the  general  issues  are  ex- 
amples of  forms  of  expression  fixed  by  ancient 
usage,  from  which  it  is  improper  to  depart.  And 
another  illustration  of  this  rule,  occurs  in  the  fol- 
lowing modem  case.  To  an  action  on  the  case, 
the  defendants  pleaded  the  statute  of  limitations^ 

(a)  3  Barn,  and  Aid.  503.  3  M.  and  S.  110.  2  Show.  435. 
See  an  example  of  the  manner  in  which  a  libel  is  set  forth>  nuprk, 
p.  49. 

(b)  Com.  Dig.  Abatement  (G.  7).  Plow.  123.  1  H.  Bl.  1. 
2  Bos.  and  PuL  570.  5  East.  272.  6  East.  351.  3  Bam.  and 
Aid.  448.    Per  Abbott,  C.  J.,  Ibid.  507- 

(c)  Bract.  373.  a.  b. 

(cO  a  Bos.  and  Pul.  57a     1  U.  Bl  1.    5  East.  272. 
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— \iz.  that  they  were  not  guilty  within  six  y ear $^  &c. 
The  court  decided,  upon  special  demurrer,  that 
this  form  of  pleading  was  bad ;  upon  the  ground 
that  "  from  the  passing  of  the  statute  to  the  pre- 
**  sent  case,  the  invariable  form  of  pleading  the 
**  statute,  to  an  action  on  the  case,  for  a  wrong, 
^^  has  been  to  allege  that  the  cause  of  action  did  not 
**  accrue  within  six  years^  &c/' ;  and  that  it  was 
**  important  to  the  administration  of  justice,  that 
^'  the  usual  and  established  forms  of  pleading, 
"  should  be  observed"  (e). 

It  may  be  remarked,  however,  with  respect  to 
this  rule,  that  the  allegations  to  which  it  relates, 
are  of  course  only  those  of  frequent  and  ordinary 
recurrence  ;  and  that  even  as  to  these,  it  is  rather 
of  uncertain  application, — as  it  must  be  often 
doubtful  whether  a  given  form  of  expression  has 
been  so  fixed  by  the  course  of  precedent,  as  to 
admit  of  no  variation  (/). 

Another  rule,  connected  in  some  me^^ute  with 
the  last,  and  apparently  referable  to  the  same  ob- 
ject, is  the  following. 

RULE  VIII. 

PLEADINGS    SHOULD    HAVE    THEIR    PROPER    FORMAL 
COMMENCEMENTS   AND    CONCLUSIONS  (^). 

This  rule  refers  to  certain  formulae,  occurring 
at  the  conmiencement  of  pleadings  subsequent  to 

(e)  3  Barn,  and  Aid.  448.        (/)  See  Appendix,  note  (69). 

{g)  Co.  Ljtt.  303.  b.  Com.  Dig.  Pleader  (E.  27-)  (E.  28.) 
(E.32.)  (E.'33.)  (P.  4.)  (F.  6.)  (G.  1.).  Com.  Dig.  Abatement 
(1.12.).    2Saund.  210.     Per  Holt,  C.  J.,  5  Mod.  146. 
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the  declaration,  and  to  others  occurring  at  the 
conclusion. 

A  formula  of  the  latter  kind,  inasmuch  as  it  prajrs 
the  judgment  of  the  court,  for  the  party  pleading, 
is  often  denominated  the  prayer  of  judgment;  and 
occurs  (it  is  to  be  observed)  in  all  pleadings  that 
do  not  tender  issue ;  but  in  those  only. 

A  PLEA  TO  THE  JURISDICTION,  has  usually  no 
commencement  of  the  kind  in  question  (A).  Its 
conclusion  is  as  follows :— »• 

— die  said  C.  D.  prays  judgment,  if  die  court  of  our  lord  the 
king  here,  will  or  ought  to  have  farther  cognizance  of  the 
plea  {i)  aforesaid. 

or  (in  some  cases)  thus  : — 

— the  said  C.  D.  prays  judgment,  if  he  ought  to  be  com- 
pelled to  answer  to  the  said  plea  here  in  court  {k). 


A  PLEA  IN  SUSPENSION,  scems  also  to  be  in  gene- 
ral pleaded  without  a  formal  commencement  (/). 
Its  conclusion  ( in  the  case  of  a  plea  of  non-age)  is 
thus  :*— 

— the  said  C.  Z).  prays  that  the  parol  may  demur  (or  that 
the  said  plea  may  stay  and  be  respited),  until  the  full  age 
of  him  the  said  C  D^  &a  (nt). 

(A)  1  Chitty,  450.  But  sometimes  it  has  such  commencement. 
See  ibid. 

(t)  1  Went.  49.    3  Bl.  Com.  303.    Lord  Ray.  63. 

(k)  1  Went  4L  49.  Bac.  Ab.  Pleas,  &c.  (E.)  2.  Per  Holt, 
C.  J.,  5  Mod.  14a    Ld.  Ray.  63. 

(0  2  Chitty,  472.    4  East.  486. 

(m)  Ibid,  and  1  Went.  43.  As  for  the  fonn,  in  other  pleas  in 
suspension,  see  Lib.  Plac.  9.  10.  1  Went.  15.  1  Saund.  210. 
Q(l).  8  Rep.  09.  R^.  Plac  180.  2  Bos.  and  PuL  384.  1 
Chitty,  450. 


* 
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A  PLEA  IN  ABATEMENT,  is  also  usually  pleaded 
without  a  formal  commencement^  within  the  mean- 
ing of  this  rule  (n).     The  conclusion  is  thus  : — 

in  case  of  plea  ta  the  writ  or  biUj — 

— sprays  judgment  of  the  said  writ  and  declaration  {or  bill), 
and  that  the  same  may  be  quashed  (o). 

in  case  of  plea  to  the  person^ — 

— prays  judgment,  if  the  said  A.  B,  ought  to  be  answered  to 
his  said  declaration  (or  bill)  (p). 

A  PLEA  IN  BAR,  has  this  commencement: — 

— says  that  the  said  A.  B,  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him  the  said  C.  D^  because  he 
says,  &c. 

This  formula  is  commonly  called  actio,  non. 
The  conclusion  is,— 

— sprays  judgment  if  the  said  A.  B.  ought  to  have  or  main- 
tain his  aforesaid  action  against  him. 


(n)  2  Saund.  209.  a.  n.  (1).  1  Arch.  305.  (Qu.?  See  the  pre- 
cedents, 2  Chitty,  Tit.  Pleas  in  Abatement,  I  Went.  Tit.  Abate- 
ment ;  1  Bos.  and  Pnl.  60.)  But  if  a  matter  apparent  on  the 
face  of  the  writ,  be  pleaded  (a  thing  whicli  does  not  occur  in 
modem  practice,  vide  supri,  p.  69.),  there  should  be  a  commence^ 
ment.     See  this  matter  explained,  Saund.  and  Arch.  Ibid. 

(o)  Ld.  Ray.  63.  2  Saund.  209.  a.  n.  (1).  Com.  Dig.  Abate- 
ment (I.  12.)  2  Chitty,  414.  Yet  in  some  instaDces,  it  seems,  it 
may  be  W  curia  coguoscere  velit.  12  East.  544.  2  Chitty,  411.  In 
proceedings  by  biU,  it  seems  that  it  is  informal  to  prayjudgment 
of  the  declaration,  or  of  the  bill  and  declaration.  1  Chitty  Rep. 
706. 

ip)  Co.  Litt.  128.  a.  Com.  Dig.  Abatement  (1. 12.).  1  Went. 
58.  62.    See  Appendix^  nots  (70). 
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A  REPLICATION  TO  A  PLEA  TO  THE  JURISDICTION, 

has  this  commencement : — 

— says,  that  notwithstanding  any  thing  by  the  said  C  £>. 
above  alleged,  the  court  of  our  lord  the  King  here,  ought  not 
to  be  precluded  from  having  farther  cognizance  of  the  plea 
aforesaid,  because  he  says,  ac  (q), 

or  this — 

— says  that  the  said  C  />•  ought  to  answer  to  the  said  plea 
here  in  court,  because  he  says,  &c.  (r). 

and  this  concltision : — 

— wherefore  he  prays  judgment,  and  that  the  court  h^^  may 
take  cognizance  of  the  plea  aforesaid,  and  that  the  said  C.  D* 
may  answer  over,  &c.  (5). 

A  REPLICATION  TO  A  PLEA  IN  SUSPENSION,  (ill  the 

case  of  a  plea  otnon-age),  has  this  commencement ;— 

— says,  that  notwithstanding  any  thing  by  the  said  C.  D. 
above  alleged,  the  parol  ou^t  not  ferther  to  demur  (or,  the 
said  plea  ought  not  ferther  to  stay,  or  be  respited),  because 
he  says,  &c.  {t). 

And  (if  there  be  any  case  in  which  such  repli- 
cation does  not  tender  issue),  it  should  probably 
have  this  conclusion : — 

— ^wherefore  he  prays  judgment,  if  the  parol  ought  fertlier 
to  demur  {or,  if  the  said  plea  ought  farther  to  stay,  or  be  re- 
spited), and  that  the  smd  C.  D.  may  answer  over. 

A    REPLICATION    TO    A   PLEA   IN   ABATEMENT,  baS 

this  commencement: — 

where  the  plea  was  to  the  writ  or  bill, — 

— says,  that  his  said  writ  and  declaration  (or  bill),  by  rea- 


(q)  1  Went.  60.    Lib.  Plac  348.  (r)  1  Went.  39. 

(#)  Lib.  Plac  348.    I  Went.  39.  (0  Liber  Intrat. 
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s<m  of  any  thing  in  the  said  plea  alleged,  ought  not  to  be 
quashed;  because  he  says,  &c.  (u}. 

where  the  plea  was  to  the  person^ — 


— says,  that  notwithstanding  any  thing  in  the  said  plea  al- 
leged, he  the  said  A,  B.  ought  to  be  answered  to  his  said 
declaration  {or  bill);  because  he  says,  &c.  (x). 

The  conclusion^  in  most  cases,  is  thus : — 
where  the  plea  was  to  the  writ  or  UU^ — 

— ^wherefore  he  prays  judgment,  and  that  the  ssdd  writ  and 
declaration  (or  bill),  may  E)e  adjudged  good,  and  that  the 
said  C  D.  may  answer  over,  &c. 

where  the  plea  was  to  the  person^ — 

— wherefore  he  prays  judgm^t,  and  that  the  said  C  Z).  may 
answer  over,  &c.  (^). 

A  REPLICATION  TO  A  PLEA  IN  BAR,   haS  this  COm- 

mencement : — 

— ^says,  that  by  reason  of  any  thing  in  the  said  plea  alleged, 
he  ought  not  to  be  barred  from  having  and  mamtaining  his 
aforesaid  action  against  him  the  said  C.  D.;  because  he  says, 
&c. 

This  formula  is  commonly  called  prechuU  non. 
The  conclusion  is  thus : — 

in  Debij — 

— ^wherefiMre  he  prays  judinnent,  and  his  debt  aforesaid, 


(u)  2  Chitty,  589.     1  Arch.  309.     Rast.  Ent.  126.  a. 

(x)  1  Went.  42.    1  Arch.  309. 

(^)  1  Went.  43.  45.  54.  1  Arch.  309.  Rast.  Ent.  126.  a. 
As  to  the  cases  in  which  the  conclusion  should  be  different^  see 
2  Saund.  211.  n.  (3.)  Ld.  Ray.  594.  Co.  Ent.  160.  a.  Lil. 
Ent.  123.    Lib.  Plac  1. 
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together  with  his  damages  by  him  sustained,  by  reason  of 
the  detention  thereof,  to  be  adjudged  to  him. 

in  Covenant^ — 

— wherefore  he  prays  judgment,  and  his  damages  by  him 
sustained,  by  reason  of  the  said  breach  of  covenant,  to  be 
adjudged  to  him. 

in  Trespass^ — 

— ^wherefore  he  prays  judgment,  and  his  damages  by  him 
sustained,  by  reason  of  the  committing  of  the  said  trespasses, 
to  be  adjudged  to  him. 

in  Trespass  cm  ttie  case^ — in  Assumpsit^ — 

— ^wherefore  he  prays  judgment,  and  his  damages  by  him 
sustained,  by  reason  of  the  not  performing  of  the  said  seve- 
ral promises  and  undertakings,  to  be  adjudged  to  him. 

in  Trespeiss  on  the  case — in  general^ — 

— ^wherefore  he  prays  judgment,  and  his  damages  by  him 
sustained,  by  reason  of  the  committing  of  the  said  several 
grievances,  to  be  adjudged  to  him. 

And  so,  in  all  other  actions^  the  replication  con- 
cludes with  a  prayer  of  judgment  for  damages,  or 
other  appropriate  redress,  according  to  the  nature 
of  the  action  (z). 

With  respect  to  pleadings  subsequent  to  the 
REPLICATION,  it  will  be  sufficient  to  observe,  in  ge- 
neral, that  those  on  the  part  of  the  defendant,  fol- 
low  the  same  form  of  commencement  and  conclusion 
as  the  plea; — ^those  on  the  part  of  the  plaintiff,  the 
same  as  the  replication. 


(z)  See  the  forms,  2  Chitty,  615.  62a  630.  641.     1  Arch. 
410.  442. 
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These  forms  are  subject  to  the  following  varia- 
tions.— 

First,  with  respect  to  pleas  in  abatement.  Mat- 
ters of  abatement,  in  general,  only  render  the 
writ  abateable,  upon  plea: — ^but  there  are  others, 
such  as  the  death  of  the  plaintiff  or  defendant  be- 
fore verdict  or  judgment  by  default,  that  are  said 
to  abate  it  de  facto;  that  is,  by  their  own  imme- 
diate effect,  and  before  plea;  the  only  use  of  the 
plea,  in  such  cases,  being  to  give  the  court,  notice 
of  the  fact  (a).  Where  the  writ  is  merely  abate- 
able,  the  forms  of  conclusion^  above  given,  are  to 
be  observed  j — ^but,  when  abated  defacto^  the  ccm- 
clusion  must  pray,  **  whether  the  court  will  farther 
proceed}'*  for,  the  writ  being  already,  and  ipso 
facto,  abated,  it  would  be  improper  to  pray  "  that 
it  may  be  quashed**  (b). 

Again,  when  a  plea  in  bar,  is  pleaded  puis  dor- 
reign  continuance  (c),  it  has,  instead  of  the  ordinary 
actio,  non,  a  commencement  and  conclusion  of  actio, 
non  tdterius;  as  in  the  example,  supra,  p.  8Q. 

So,  if  a  plea  in  bar,  be  founded  on  any  matter 
arising  after  the  commencement  qfthe  action,  though 
it  be  not  pleaded  ajier  a  previous  plea^  and  there- 

(a)  Bac  Ab.  Abatement  (K.)  (G.)  (F.).  Com.  Dig.  Abate- 
ment (E.  17.).    2  Saund.  210.  n.  (1.) 

(b)  Com.  Dig.  Abatement  (H.  33.)  (1. 12.).  2  Saund.  210. 
n.  (l.>    3  Lev.  120. 

(c)  As  to  this  kindof  plea^  see  snpr^,  p.  81. 
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fore  not  puis  darreign  continuance,  yet  it  pursues, 
in  that  case  also,  in  its  commencement  and  conclt^ 
sion^  the  same  form,  of  actio,  non  ulteriuSy  instead 
of  actio,  non  generally  (rf). 

Again,  all  pleadings*  by  way  of  estoppel,  have 
a  commencement  and  conclusion  peculiar  to  them- 
selves. A  plea  in  estoppel,  has  the  following  com- 
mencement;  "  says,  that  the  said  A.  B.  ought  not 
"  to  be  admitted  to  say**  (stating  the  allegation  to 
which  the  estoppel  relates); — and  the  following 
conclusion;  "wherefore  he  praysjudgment,if the 
"  said  A.  B.  ought  to  be  admitted,  against  his  own 
"  acknowledgment,  by  his  deed  aforesaid**  (or 
otherwise,  according  to  the  matter  of  the  estop- 
pel), "  to  say,  that**  (stating  the  allegation  to 
which  the  estoppel  relates)  (/).  A  replication, 
by  way  of  estoppel,  to  a  plea,  either  in  abatement 
or  bar,  has  this  commencement;  **  says,  that  the 
"  said  C.  D.  ought  not  to  be  admitted  to  plead  the 
<'  said  plea,  by  him  above  pleaded  j  because  he  says, 
"  &c.**  (/).  Its  conclusion,  in  case  of  a  plea  in  abate^ 
ment, — ^is  as  follows;  "  wherefore  he  prays  judg- 
'*  ment,  if  the  said  C.  Z>.  ought  to  be  admitted  to  his 
**  said  plea,  contrary  to  his  own  acknowledgment, 
"  &€.,  and  that  he  may  answer  over,  &c.**  (^) : — 
in  case  of  a  plea  in  bar, — "  wherefore  he  prays 
«<  judgment,  if  the  said  C.  Z).  ought  to  be  admits 
"  ted,  contrary  to  his  own  acknowledgment,  &c.. 


(d)  4  East,  502.    2  Chitty,  421. 

(e)  1  Arch.  202.     1  SauHd.  325. 

(/)  2  Chitty,  590.  592.  (g)  Ibid.  590. 
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"  to  plead,  that'*  (stating  the  allegation  to  which 
the  estoppel  relates)  (A).  Rejoinders^  and  subsequent 
pleadings,  follow  the  forms  of  pleas  and  replica- 
tions respectively  (i). 

Again,  if  any  pleading  be  intended  to  apply  to 
part  only,  of  the  matter  adversely  alleged,  it  must 
be  qualified  accordingly,  in  its  commencement  and 
conclusion  (k). 

Lastly,  when,  in  an  action  of  debt  on  bond,  some 
matter  is  pleaded  in  bar,  tending  to  shew  that  the 
plaintiff  w^t;er  had  any  right  of  action,  and  not  mat- 
ter in  discharge  of  a  right  once  existing  (as,  for  ex- 
ample,  when  it  is  pleaded  that  the  bond  was  void, 
for  some  illegality), — ^the  plea,  in  that  case,  instead 
of  actio,  non,  has  the  following  commencement,  com- 
monly called  onerari  non;  "  says,  that  he  ought 
"  not  to  be  charged  with  the  said  debt,  by  virtue 
"  of  the  said  supposed  writing  obligatory;  because, 
"  he  says,*'  &c.  And  the  conclusion  is  thus; 
"  wherefore  he  prays  judgment,  if  he  ought  to  be 

charged  with  the  said  debt,  by  virtue  of  the  said 

supposed  writing  obligatory"  (J). 


it 


While  pleadings  have  thus,  in  general,  their ibr- 
mal  commencements  and  conclusions  (m),  there  is  an 
exception  (as  already  noticed),  in  the  case  of  all 


(A)  2  Chitty,  592.  (t)  1  Saund.  325. 

{k)  1  Salk.  179.     See  the  example,  saptk,  p.  289» 
(0  Com.  Dig.  Pleader  (E.  27.)-    Salk.  516. 
(wi)  Sec  Appendix,  N«rE  (71)- 
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such  pleadings  as  tender  issue.  These,  instead  of 
the  conclusion  with  a  prayer  of  judgment,  as  in  the 
above  forms,  conclude  (in  the  case  of  the  trial  by 
jury),  to  the  country ;  or  (if  a  different  mode  of  trial 
be  proposed),  with  other  appropriate  formulae, — as 
explained  under  the  second  rule  of  the  first  sec- 
tion (n).  Pleadings  which  tender  issue,  have,  how- 
ever, the  formal  commencements; — with  the  excep- 
tion of  the  general  issues,  which  have  neither  for- 
mal commencement  nor  conclusion,  in  the  sense  to 
which  the  present  rule  refers. 

In  general,  a  defect  or  impropriety  in  the  com^ 
mencement  or  conclusion  of  a  pleading,  is  ground 
for  demurrer  (o).  But  if  the  commencement  pray 
the  proper  judgment,  it  seems  to  be  sufficient, 
though  judgment  be  prayed  in  an  improper  form, 
in  the  conclusion  (p).  And  the  converse  case, — 
as  to  a  right  prayer  in  the  conclusion,  with  an  im- 
proper  commencement,  has  been  decided  the  same 
way  (jq).  So,  if  judgment  be  simply  prayed,  with- 
out specifying  tr^a/ judgment,  it  is  said  to  be  suffi- 
cient ;  and  it  is  laid  down,  that  the  court  will,  in 
that  case,  ex  officio,  award  the  proper  legal  conse- 
quence (r).  It  seems,  however,  that  these  relaxa- 
tions from  the  rule,  do  not  apply  to  pleas  in  abate- 
ment;  the   court  requiring  greater   strictness  in 


(»)  Supra,  p.  247. 

(o)  1  East,  634.    2  M.  and  S.  549.    4  East,  502.     Com.  Dig. 
Pleader  (E.  27.).     1  Salk.  179.     2  Bos.  and  Pul.  420. 

(p)  Rep.  Temp.  Hard.  345.  (g)  Fort.  335. 

(r)  1  Chitty,  445.  539.    4  East,  502.     1  Saund.  97-  n.  (1.) 

D  D 
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these  .pleas,   with    a   view   to  discourage    their 

use  (5). 

It  will  be  observed,  that  the  commencement  and 
conclusion  of  a  plea,  are  in  such  form,  as  to  indi- 
cate the  view  in  which  it  is  pleaded,  and  to  mark 
its  object  and  tendency,  as  being  either,  to  the  ju- 
risdiction, in  suspension,  in  abatement,  or  in  bar. 
It  is,  therefore,  held,  that  the  class  and  character 
of  a  plea,  depend  upon  these  its  formular  parts; 
which  is  ordinarily  expressed  by  the  maxim — con- 
clusio  facit  placitum  (/).  Accordingly,  if  it  com- 
mence  and  conclude,  as  in  bar,  but  contain  matter 
sufficient  only  to  abate  the  writ,  it  is  a  bad  plea  in 
bar,  and  no  plea  in  abatement  (ji).  And,  on  the 
other  hand,  it  has  been  held,  that  if  a  plea  com- 
mence and  conclude,  as  in  abatement,  and  shew 
matter  in  bar,  it  is  a  plea  in  abatement,  and  not  in 
bar  (jjc). 

As  the  commencement  and  conclusion  have  this 
effect,  of  defining  the  character  of  the  plea^  so  they 
have  the  same  tendency  in  the  replication  and  mb^ 
sequent  pleadings.  For  example,  they  serve  to 
shew,  whether  the  pleading  be  intended,  as  in  con- 
fession  and  avoidance,  or  estoppel;  and  whether 

{s)  10  East,  83.  1  Bam.  and  Aid.  172.  See  Appendix^ 
NOTE  (72). 

(/)  Rep.  Temp.  Hard.  346. 

(w)  I  East,  634.  1  Lutw.  41.  2  Saund.  209.  d.  n.  (1.)  Per 
Littleton,  J.,  36  Hen.  6.  18. 

(x)  6  Taunt.  587-    See  Appendix,  notb  (73). 
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intended  to  be  pleaded  to  the  whole,  or  to  part# 
From  these  considerations,  it  is  apparent  that  they 
are  forms,  which,  on  the  whole,  materially  tend 
to  clearness  and  precision  in  pleading ;  and  they 
have,  for  that  reason,  been  considered  under  this 
section. 

In  connexion  with  the  rule  last  mentioned,  and 
in  a  view  to  the  same  objects  of  clearness  and  pre- 
cision, is  established  the  following  rule. 

RULE  IX. 

A  PLEADING  WHICH  IS  BAD  IN  PART,    IS  BAD 

ALTOGETHER  (y). 

The  meaning  of  this  rule,  is,  that,  if  in  any  ma- 
terial part  of  a  pleading,  or  in  reference  to  any 
of  the  material  things  which  it  undertakes  to  an- 
swer, the  pleading  be  bad,  though,  in  other  re- 
spects, it  be  free  from  objection,  the  whole  of  it,  is 
open  to  demurrer;  so  that,  if  the  objection  be  good, 
the  whole  pleading  in  question  is  over-ruled,  and 
judgment  given  accordingly.  Thus,  if,  in  a  decla- 
ration of  assumpsit,  two  different  promises  be  al- 
leged in  two  different  counts,  and  the  defendant 
plead  in  bar  to  both  counts  conjointly,  the  statute 
of  limitations,  viz.  that  he  did  not  promise  within 
six  years, — and  the  plea  be  an  insufficient  answer 
as  to  one  of  the  counts,  but  a  good  bar  as  to  the 

(y)  Com.  Dig.  Pleader  (E.  36.)  (F.  25.).  1  Saund.  28.  n.  (2.) 
1  Lev.  48.    WiUes,  14.     1  T.  R.  40. 

D  D  2 
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other, — the  "whole  plea  is  bad,  and  neither  promise 
is  sufficiently  answered  (jz). 

This  rule  seems  to  result  from  that  which  re- 
quires each  pleading  to  have  its  proper  formal  com- 
mencement and  conclusion.  For,  by  those  forms 
(it  will  be  observed),  the  matter  which  any  plead- 
ing contains,  is  offered  as  an  entire  answer  to  the 
whole  of  that  which  last  preceded.  Thus,  in  the 
example  above  given,  the  defendant  would  allege, 
in  the  commencement  of  his  plea,  that  the  plsdntifF 
**  ought  not  to  have  or  maintain  his  action,*^  for 
the  reason  therein  assigned;  and,  therefore,  he 
would  pray  judgment,  &c.,  as  to  the  whole  action^ 
in  the  conclusion.  If,  therefore,  the  answer  be  in- 
sufficient as  to  one  count,  it  cannot  avail  as  to  the 
other; — because,  if  taken  as  a  plea  to  the  latter 
only,  the  commencement  and  conclusion  would  be 
wrong.  In  this  example,  there  was  but  one  plea, 
and  consequently  but  one  commencement  and  con- 
clusion; but,  if  the  defendant  had  pleaded  the 
statute,  in  bar  to  the  first  count  separately,  and 
then  pleaded  it  to  the  second  count,  with  a  new 
commencement  and  conclusion,  thus  making  two 
pleas  instead  of  one,  the  invalidity  of  one  of  these 
pleas,  could  not  have  vitiated  the  other. 

As  the  declaration  contains  no  commencement 
or  conclusion  of  the  kind  to  which  the  last  rule 
relates,  so,  on  the  other  hand,  the  declaration  does 

(z)  1  Lev.  4a 
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not  fall  within  the  rule  now  in  question.  There- 
fore, if  a  declaration  be  good  in  part,  though  bad  as 
to  another  part,  relating  to  a  distinct  demand  divi- 
sible from  tlie  rest,  and  the  defendant  demur  to  the 
whole,  instead  of  confining  his  demurrer  to  the 
faulty  part  only,  the  court  will  give  judgment  for 
the  plaintiff  (a). 


SECTION  VI. 

OF  RULES  WHJCII  TEND  TO  PREVENT  PROLIXITY,  AND 

DELAY,  IN  PLEADING. 

RULE  1. 
THERE  MUST  BE  NO  DEPARTURE,  IN  PLEADING  (i). 

A  departure  takes  place  when,  in  any  pleading, 
the  party  deserts  the  ground  that  he  took  in  his  last 
antecedent  pleading,  and  resorts  to  another  (c). 

A  departure  obviously  can  never  take  place  till 
the  replication. 

Of  departure  in  the  replication^  the  following  is 
an  example.  In  assumpsit,  the  plaintiffs,  as  exe- 
cutors, declared  on  several  promises  alleged  to  have 
been  made  to  the  testator^  in  his  life-time.    The  de- 

(a)  1  Saund.  286.  n.  (9).  Bac  Ab.  Picas,  &c.  (B.)  6.  Raym. 
396.     I  New  R€p.  43.     1  Salk.  218.     11  East,  665. 

(Jb)  Co.  Litt.  304,  a.    2  Saund.  84.     16  East,  39.    1  M.  and 
S.  305. ;  and  see  the  numerous  authorities  collected  in  Com.  Dig. 
Pleader  (F.  7.)  (F.  11.).     Bac.  Ab.  Pleas,  &c.  (L).     Vin.  Ab. 
Tit.  Departure,  1  Arch.  247-  253.    See  Appendix,  note  (74). 
.   (c)  Co.  Litt.  304.  a.    2  Saund.  84.,  n.  (1). 
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fendant  pleaded  that  §he  did  not  promise,  within 
six  years,  before  the  obtaining  of  the  original  writ 
of  the  plaintifis.  The  plaintiffs  replied  that,  within 
six  years  before  the  obtaining  of  the  original  writ, 
the  letters  testamentary  were  granted  to  them; 
whereby  the  action  accrued  to  therrij  the  said  plain- 
tiffsy  within  six  years.  The  court  held  this  to  be  a 
departure;  as  in  the  declaration  they  had  laid  pro- 
mises to  the  testator y  but,  in  the  replication,  alleged 
the  right  of  action  to  accrue  to  themselves^  as  exe- 
cutors(d).  They  ought  to  have  laid  promises  to 
themselves,  as  executors,  in  the  declaration,  if  they 
meant  to  put  their  action,  on  this  ground. 

But  a  departure  does  not  occur  so  frequently  in 
the  replication,  as  in  the  rejoinder. 

In  debt  on  abond  conditioned  to  perform  anaward, 
so  that  the  same  were  delivered  to  the  defendant 
by  a  certain  time,  the  defendant  pleaded  that  the 
arbitrators  did  not  make  any  award.  The  plaintiff 
replied,  that  the  arbitrators  did  make  an  award  to 
such  an  effect ;  and  that  the  same  was  tendered  by 
the  proper  time.  The  defendant  rejoined  that  the 
award  was  not  so  tendered:  On  demurrer,  it  was 
objected  that  the  rejoinder  was  a  departure  from 
the  plea  in  bar;  "  for,  in  the  plea  in  bar,  the  de- 
^*  fendant  says  that  the  arbitrators  made  no  award ; 
**  and  now,  in  his  rejoinder,  he  has  implicitly  con- 
**  fessed  that  the  arbitrators  have  made  an  award, 
"  but  s^ys  that  it  was  not  tendered  according  to  the 


(d)  WiUcs,  27. 
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'^  condition ;  which  is  a  plain  departure  \  for  it  is 
^^  one  thing  not  to  make  an  award,  and  another 
"  thing,  not  to  tender  it,  when  made.  And,  al- 
"  though  both  these  things  are  necessary,  by  the 
**  condition  of  the  bond,  to  bind  the  defendant  to 
perform  the  award,  yet  the  defendant  ought  only 
to  rely  upon  one,  or  the  other,  by  itself,**  &c. — 
"  but,  if  the  truth  had  been  that,  ^though  the 
<<  award  was  made,  yet  it  was  not  tendered  accord- 
ing to  the  condition,  the  defendant  should  have 
pleaded  so,  at  first,  in  his  plea,**  &c.  And  the 
court  gave  judgment  accordingly (e).  So,  in  debt 
on  a  bond  conditioned  to  keep  the  plaintiffs  harm- 
less and  indemnified  from  all  suits,  &c.,  of  one 
Thomas  Cook,  the  defendants  pleaded  that  they  had 
kept  the  plaintiffs  harmless  (f),  &c.  The  plain- 
tifis  replied,  that  Cook  sued  them ;  and  so  the  de- 
fendant had  not  kept  them  harmless,  &c.  The 
defendants  rejoined,  that  they  had  not  any  notice  qf 
the  damnification.  And  the  court  held,  first,  that 
the  matter  of  the  rejoinder  was  bad,  as  the  plain- 
tiflfe  were  not  bound  to  give  notice ; — and,  secondly, 
that  the  rejoinder  was  a  departure  from  the  plea  in 
bar ;  "  for,  in  the  bar,  the  defendants  plead  that 
"  they  have  saved  harmless  the  plaintiffe,  and,  in 
•*  the  rejoinder,  confess  that  they  have  not  saved 
**  harmless,  but  they  had  not  notice  of  the  damni- 
fication ;  which  is  a  plain  departure**  {g).    So,  in 


c< 


{e)  2  Saund.  188. 

(y)  This  plea  was  bad>  for  not  showing  how  they  had  kept 
harmless.  (1  Saund.  llj.  n.  (1).  supri,  p.  345.;)  but  the  court 
held  the  fault  cured  by  pleading  over.   Vide  supra^  p.  165. 

<g)l  Saund.  116. 
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debt  on  a  bond  conditioned  to  perform  the  covenants 
in  an  indenture  of  lease»  one  of  which  was,  that 
the  lessee,  at  every  felHng  of  wood,  would  make  a 
fence, — the  defendant  pleaded  that  he  had  not  felled 
any  wood^  Sec.  The  plaintiff  replied  that  he  felled 
two  acres  of  wood,  but  made  no  fence.  The  de- 
fendant rejoined  that  he  did  make  a  fence;  this  was 
adjudged  a  departure  (A). 

These,  it  will  be  observed,  are  cases  in  which 
the  party  deserts  the  ground,  in  point  offact^  that 
he  had  first  taken.  But  it  is  also  a  departure,  if  he 
puts  the  same  facts  on  a  new  ground  in  point  of 
law;  as  if  he  relies  on  the  effect  of  the  common 
law,  in  his  declaration,  and  on  a  custom,  in  his  re- 
plication ;  or  on  the  effect  of  the  common  law  in 
his  plea,  and  a  statute  in  his  rejoinder.  Thus, 
where  the  plaintiff  declared  in  covenant  on  an  in- 
denture of  apprenticeship,  by  which  the  defendant 
was  to  serve  him  for  seven  years,  and  assigned,  as 
breach  of  covenant,  that  the  defendant  departed 
within  the  seven  years, — ^and  the  defendant  pleaded 
infancy, — to  which  the  plaintiff  replied  that,  by  the 
custom  of  London,  infants  may  bind  themselves 
apprentices, — this  was  considered  as  a  departure  (i). 
Again,  in  trespass,  the  defendant  made  title  to  the 
premises,  pleading  a  demise  for  50  years  made  by 
the  college  of  R.  The  plaintiff  replied,  that  there 
was  another  prior  lease  of  the  same  premises,  which 
had  been  assigned  to  the  defendant,  and  which  was 
unexpired  at  the  time  of  making  the  said  lease  for 

(A)  Dyer,  253.  b.  (/)  1  Lev.  81. 
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50  years;  and  alleged  a  proviso  in  the  act  of  31 
Hen.  8.  c.  13.,  avoiding  all  leases  by  the  colleges 
to  which  that  act  relates,  made  under  such  circum- 
stances as  the  lease  last  mentioned.  The  defend- 
ant, in  his  rejoinder,  pleaded  another  proviso  in  the 
statute,  which  allowed  such  leases  to  be  good  Jbr 
21  years,  if  made  to  the  same  person,  &c. ;  and 
that,  by  virtue  thereof,  the  demise  stated  in  his 
plea,  was  available  for  21  years  at  least.  The  judges 
held  the  rejoinder  to  be  a  departure  from  the  plea; 
for,  in  the  bar,  he  pleads  a  lease  of  50  years,  and, 
in  the  rejoinder,  he  concludes  upon  a  lease  for 
"  21  years,'*  &c.  And  they  observed,  that  **  the 
"  defendant  might  have  shown  the  statute,  and  the 
"  whole  matter,  at  first**  (A). 

To  show  more  distinctly  the  nature  of  a  depart- 
ure, it  may  be  useful,  on  the  other  hand,  to  give 
some  examples  of  cases  that  have  been  held  not  to 
fall  within  that  objection. 

In  debt  on  a  bond,  conditioned  to  perform  co- 
venants, one  of  which  was,  that  the  defendant 
should  account  for  all  sums  of  money  that  he 
should  receive, — the  defendant  pleaded  perform- 
ance. The  plaintiff  replied,  that  £26  came  to  his 
hands,  for  which  he  had  not  accounted.  The  de- 
fendant rejoined,  that  he  accounted  modo  sequente, 
— viz.  that  certain  malefactors  broke  into  his  count- 
ing-house, and  stole  it;  wherewith  he  acquainted 
the  plaintiff.     And  it  was  argued  on  demurrer, 

■  —  ■  ■  ■■  ■     1 

(k)  Plowd.  102.     Dyer,  102.  b.  S.  C 
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*^  that  the  rejoinder  is  a  departure ;  for  fulfilling  a 
**  covenant  to  account,  cannot  be  intended  but  by 
**  actual  accounting ;  whereas  the  rejoinder  does 
**  not  shew  an  account,  but  an  excuse  for  not  ac- 
"  counting."  But  the  court  held,  that  shewing  he 
was  robbed,  is  giving  an  account;  and  therefore 
there  was  no  departure  (/)•  So,  in  debt  on  a  bond 
conditioned  to  indemnify  the  plaintiff  from  all 
tonnage  of  certain  coals  due  to  W.  li.^  the  defend- 
ant pleaded  non  damnificatus ;  to  which  the  plaintiff 
replied,  that  for  £5  of  tonnage  of  coals,  due  to 
IV.  B.y  his  barge  was  distrained ;  and  the  defend- 
ant rejoined,  that  no  tonnage  was  due  to  IF.  B.  for 
the  coals.  To  this  the  plaintiff  demurred,  "  sup- 
**  posing  the  rejoinder  to  be  a  departure  from  the 
"  plea ;  for,  the  defendant  having  pleaded  gene- 
rally, that  the  plaintiff  was  not  damnified,  and 
the  plaintiff  having  assigned  a  breach, — the  mat- 
ter of  the  rejoinder  is  only  by  way  of  excuse,  con- 
fessing and  avoiding  the  breach;  which  ought 
"  to  have  been  done  at  first,  and  not  after  a  gene- 
ral plea  of  indemnity.  On  the  other  side^  it  was 
"  insisted,  that  it  was  not  necessary  for  the  defendant 
to  set  out  all  his  case,  at  first;  and  it  suffices  that 
"  his  bar  is  supported  and  strengthened  by  his  re- 
"  joinder.  And  of  this  opinion  was  the  court'*  (m). 
Again,  in  an  action  of  trespass  on  the  case,  for  ille- 
gally taking  toll,  the  plaintifl^  in  his  declaration,  set 
forth  a  charter  of  26  Hen.  6.,  discharging  him  from 
toll.   The  defendant  pleaded  a  statute  resuming  the 
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(m)  Bac  Ab.  Pleas,  &c.  p.  452.  5ti  ed.     Fort.  341.  S.  C 
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liberties  granted  by  Hen.  6.  The  plaintiff  re- 
plied,  that  by  the  statute  4  Hen.  7*>  such  liber- 
ties  were  revived.  And  this  was  held  to  be  no 
departure  (n).  So,  in  all  cases  where  the  variance 
between  the  former  and  the  latter  pleading,  is  on 
a  point  not  materia^  there  is  no  departure.  Thus, 
in  assumpsit,  it*  the  declaration,  in  a  case  where  the 
time  is  not  material  (o),  state  a  promise  to  have 
been  made  on  a  given  day,  ten  years  ago^  and  the 
defendant  plead  that  he  did  not  promise  within  six 
years, — the  plaintiff  may  reply,  that  the  defendant 
did  promise  mlhin  six  years,  without  a  depar- 
ture (/>)}  because  the  time  laid  in  the  declaration, 
was  immaterial. 

The  rule  against  departure,  is  evidently  neces- 
sary to  prevent  the  retardation  of  the  issue.  For, 
while  the  parties  are  respectively  confined  to  the 
grounds  they  have  first  taken  in  their  declaration 
and  plea,  the  process  of  pleading  will,  as  formerly 
demonstrated,  exhaust,  after  a  few  alternations  of 
statement,  the  whole  facts  involved  in  the  cause  j 
and  thereby  develope  the  question  in  dispute  (y). 
But  if  a  new  ground  be  taken  in  any  part  of  the 
series,  a  new  state  of  facts  is  introduced,  and  the 
result  is  consequently  postponed.  Besides,  if  one 
departure  were  allowed,  the  parties  might,  on  the 
same  principle,  shift  their  ground  as  often  as  they 
pleased ;  and  an  almost  indefinite  length  of  alter- 
cation might,  in  some  cases,  be  the  consequence  (r). 

(n)  Yelv.  13.  (q)  Supra,  p.  78. 

(o)  Vide  supra,  p.  312.  (r)  Vide  2  Saund.  84.  a.  n.  (1). 

(p)  1  U(f.  no. 
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RULE    II. 

WHERE    A    PLEA    AMOUNTS    TO    THE    GENERAL    ISSUE, 
IT    SHOULD    BE    SO   PLEADED  (^). 

• 

It  has  been  explained,  in  a  former  part  of  the 
work,  that  in  most  actions,  there  is  an  appropriate 
form  of  plea,  called  the  general  isstie, — fixed  by 
ancient  usage,  as  the  proper  method  of  traversing 
the  declaration,  when  the  pleader  means  to  deny 
the  whole,  or  the  principal  part,  of  its  allega- 
tions (/).  The  meaning  of  the  present  rule  is, 
that  if,  instead  of  traversing  the  declaration  in  this 
form,  the  party  pleads  in  a  more  special  way,  mat- 
ter which  is  constructively  and  in  effect  the  same 
as  the  general  issue,  such  plea  will  be  bad ;  and 
the  general  issue  ought  to  be  substituted. 

Thus,  to  a  declaration  in  trespass  for  entering 
the  plaintiff's  garden,  the  defendant  pleaded  that 
the  plaintiff  had  no  such  garden.  This  was  ruled 
to  be  "  no  plea;  for  it  amounts  to  nothing  more 
than  not  gtdlty; — for  if  he  had  no  such  gar- 
den,  then  the  defendant  is  not  guilty.**  So  the 
defendant  withdrew  his  plea,  and  said,  not  gxdU 
ty  (w).  So,  in  trespass  for  depasturing  the  plain- 
tiff's herbage,  non  depascit  her  has,  is  no  plea:  it 
should  be  not  guilty  (x).   So,  in  debt  for  the  price 

(s)  Co.  Litt.  303.  b.  Doct.  and  Stud.  271,  272.  Com.  Dig. 
Pleader  (E.  14).  Bac.  Ab.  Pleas,  &c.  p.  370—^76.  5th  edit. 
10  Hen.  6.  16.  22  Hen.  6.  37.  Salk.  394.  2  Mod.  277-  Cro. 
Car.  157.     Hob.  127.     12  Mod.  537-  513.  514. 

(0  Supra,  p.  172.  (w)  10  Hen.  6.  16. 

(j-)  Doct.  PL  42— cites  22  Hen.  6.  37- 
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of  a  horse  sold, — that  the  defendant  did  not  buy^  is 
no  plea,  for  it  amounts  to  nil  debet  (^).  Again,  in 
trespass  for  entering  the  plaintiff's  house,  and 
keeping  possession  thereof  for  a  certain  time, — the 
defendant  pleaded  that  /.  S.  was  seised  in  fee 
thereof,  and  being  so  seised,  gave  licence  to  the 
defendant  to  enter  into  and  possess  the  house,  till 
he  should  give  him  notice  to  leave  it  j — that  there- 
upon the  defendant  entered  and  kept  the  house  for 
the  time  mentioned  in  the  declaration,  and  had  not 
any  notice  to  leave  it,  all  the  time.  The  plaintiff 
demurred  specially,  on  the  ground  that  this  plea 
amounted  to  the  general  issue,  not  guilty ;  and 
the  court  gave  judgment,  on  that  ground,  for  the 
plaintiff  (xr).  So,  in  an  action  of  trover,  for  divers 
loads  of  com,  the  defendant,  in  his  plea,  entitled 
himself  to  them,  as  tithes  severed.  The  plaintiff 
demurred  specially,  on  the  ground  that  the  plea 
••  amounted  but  to  not  guilty** ;  and  the  court 
gave  judgment  for  the  plaintiff  (a).  So,  in  trespass 
for  breaking  and  entering  the  plaintiff's  close,  if 
the  defendant  plead  a  demise  to  him,  by  the  plain- 
tiff, by  virtue  whereof  he,  the  defendant,  entered 
and  was  possessed, — this  is  bad,  as  amounting  to 
the  general  issue,  not  guilty  (6).  So,  in  debt  on  a 
bond,  the  defendant,  by  his  plea,  confessed  the 
bond,  but  said  that  it  was  executed  to  another 
person,  and  not  to  the  plaintiff;  this  was  bad,  as 
amounting  to  non  est  factum  (c). 

(  y)  Vm.  Ab.  Certainty  in  Pleadings  (A.  15.)  cites  Bro.  Tra- 
verse, &c  pi.  275.    22  Edw.  4.  29. 

(z)  12  Mod.  513,  514.  {a)  Cro.  Car.  157- 

(A)  Sti.  355.    5  Mod.  253.      (c)  1  Sid.  450.    1  Vent.  77-  S.  C. 
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These  examples  shew,  that  a  special  plea,  thus 
improperly  substituted  for  the  general  issue,  may 
be  sometimes  in  a  negative^  sometimes  in  an  affirm^ 
ative  form.     When  in  the  negative^  its  argument" 
aliveness  {d)  will  often  serve  as  an  additional  test 
of  its  faulty  quality.     Thus,  the  plea  in  the  first 
example,   ^'  that  the  plaintiff  had  no  such  gar- 
den," is  evidently  but  an  argumentative  allegation, 
that  the  defendant  did  not  commit  because  he 
could  not  have   committed,   the  trespass.     This, 
however,   does  not  universally  hold ;  for  in  the 
second  and  third  examples,    the  allegations  that 
the  defendant  "  did  not  depasture,"  and  **  did  not 
"  buy,"  seem  to  be  in  as  direct  a  form  of  denial, 
as  that  of  not  guilty.     If  the  plea  be  in  the  af- 
Jirmative,  the  following  considerations  will  always 
tend  to  detect  the  improper  construction.     If  a 
good  plea,  it  must  (as  formerly  shewn)  be  taken 
either  as  a  traverse,  or  as  in  confession  and  avoid- 
ance (e).     Now,  taken  as  a  traverse,  such  a  plea  is 
clearly  open  to  the  objection  of  argumentativeness; 
for  two  affirmatives   make  an  argumentative  is- 
sue (f).     Thus,  in  the  fourth  example,  the  alle- 
gations shew  that  the  house  in  question  was  the 
house  of  J.  S.  i  and  they  therefore  deny  argu- 
mentatively,  that  it  was  the  house  of  the  plaintiff, 
as  stated  in  the  declaration.     On  the  other  hand, 
if  a  plea  of  this  kind  be  intended  by  way  of  con- 
fession and  avoidance,  it  is  bad  Jbr  want  of  co^ 
lour{g);  for  it  admits  no  apparent  right  in  the 

{d)  See  the  rule  against  argumentativeness,  supra,  p.  384. 
(e)  Vide  supr^,  157, 158.  (/)  Vide  supri,  p.  385. 

ig)  Vide  supra,  p.  220. 
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plaintiff.  Thus,  in  the  same  example,  if  it  be  true 
that  J.  S.  was  seised  in  fee,  and  gave  licence  to 
the  defendant  to  enter,  who  entered  accordingly, 
— this  excludes  all  title  of  possession  in  the  plain- 
tiff ;  and  without  such  title,  he  has  no  colour  to 
maintain  an  action  of  trespass  (A).  So,  in  the  ex- 
ample  where  the  defendant  pleads  the  plaintiff's 
own  demise,  the  same  observation  applies ;  for  if 
the  plaintiff  demised  to  the  defendant,  who  entered 
accordingly,  the  plaintiff  would  then  cease  to  have 
any  title  of  possession  ;  and  he  consequently  has 
no  colour  to  support  an  action  of  trespass. 

The  fault  of  wanting  colour^  being  in  this  man- 
ner connected  with  that  of  amounling  to  the  general 
issue^  it  is  accordingly  held,  that  a  plea  will  be 
saved  from  the  latter  fault,  where  express  colour  is 
given  (i).  Thus,  in  the  example  of  express  co- 
lour given,  in  a  former  part  of  this  work  (A:),  the 
plea  is  cured,  by  the  fictitious  colour  of  title,  there 
given  to  the  plaintiff,  of  the  objection  to  which  it 
would  otherwise  be  subject, — that  it  amounts  to 
not  guilty.  So,  where  suflBcient  implied  colour  is 
given,  a  plea  will  never  be  open  to  this  kind  of  ob- 
jection. And  it  is  farther  to  be  observed,  that 
where  suflBcient  implied  colour  is  given,  the  plea 
will  be  equally  clear  of  this  objection,  even  though 
it  consist  of  matter  which  mighty  by  a  relaxation  qf 
practice y  be  given  in  evidence  under  the  general  issue. 
The  relaxation  here  referred  to,  is  that  formerly 

"7a)  SccSalk.394. 

(f)  12  Mod.  537. 513. 614.    Cro.  Car.  157-    2  Mod.  274. 
Ik)  Supra,  p.  226— 229. 
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noticed,  by  which  defendants  are  allowed,  in  cer- 
tain actions,  to  prove,  under  this  issue,  matters  in 
the  nature  of  confession  and  avoidance  ;  as,  for 
example,  in  assumpsit,  a  release,  or  payment  (/). 
In  such  cases,  the  plaintiff  (as  formerly  stated)  (w), 
though  allowed,  is  not  obliged  to  plead  non  assump- 
sit, but  may,  if  he  pleases,  plead  specially  the 
payment,  or  release  ;  and  if  he  does,  such  pJea  is 
not  open  to  the  objection  that  it  amounts  to  the 
general  issue  (n). 

It  is  said,  that  the  court  is  not  bound  to  allow 
this  objection ;  but  that  it  is  in  its  discretion  to 
allow  a  special  plea,  amounting  to  the  general  is- 
sue, if  it  involve  such  matter  of  law,  as  might  be 
unfit  for  the  decision  of  a  jury  (o).  It  is  also  said, 
that  as  the  court  has  such  discretion,  the  proper 
method  of  taking  advantage  of  this  fault,  is  not  by 
demurrer^  but  by  motion  to  the  court,  to  set  aside 
the  plea,  and  enter  the  general  issue,  instead  of 
it  (/?)•  It  appears,  from  the  books,  however,  that 
the  objection  has  frequently  been  allowed,  on  de* 
murren 

As  a  plea,  amounting  to  the  general  issue,  is  usu- 
ally  open  also  to  the  objection  of  being  argumenta- 
Hve,  or  that  of  wanting  colottTj  we  sometimes  find 
the  rule  in  question,  discussed  as  if  it  were  founded 
entirely  in  a  view  to  those  objections.     This,  how- 

(0  Supra,  p.  181.  (m)  Supri,  p.184. 

(n)  Salk.  394.     Carth.  356. 

(o)  Bac.  Ab.  Pleas,  &c.  p.  374.  5th  edit.     2  Mod.  274. 
(p)  Hob.  127.     1  Leon.  178.      ' 
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ever,  does  not  seem  to  be  a  sufficiently  wide  foun- 
dation for  the  rule; — for  there  are  instances  of 
pleas,  which  are  faulty,  as  amounting  to  the  gene- 
ral issue,  which  yet  do  not  (as  already  observed), 
seem  fairly  open  to  the  objection  of  argumentative- 
ness (j),— and  which,  on  the  other  hand,  being  of 
the  negative  kind,  or  by  way  of  traverse, — ^require 
no  colour.  Besides,  there  is  express  authority  for 
holding,  that  the  true  object  of  this  rule  is,  to  avoid 
prolixity; — and  that  it  is,  therefore,  properly  classed 
under  the  present  section.  For  it  is  laid  down, 
that  "  the  reason  of  pressing  a  general  issue,  is  not 
"  for  insufficiency  of  the  plea,  but  not  to  make 
"  long  records,  when  there  is  no  cause"  (r). 

RUJLfe   HI. 
SURPLUSAGE    IS   TO    BE   AVOIDED  (^). 

Surplusage  is  here  taken  in  its  large  sense,---a9 
including  unnecessary  matter ,  of  whatever  descrip« 
tion  (/).  To  combine  with  the  requisite  certain- 
ty and  precision,  the  greatest  possible  brevity j  is 
now  justly  considered  as  the  perfection  of  plead- 
ing. This  principle,  however,  has  not  been  kept 
uniformly  in  view,  at  every  era  of  the  science. 
For,  although  it  appears  to  have  prevailed  at  the 
earliest  periods,  it  seems  to  have  been  nearly  for- 
gotten during  a  subsequent  interval  of  our  legal 

(9)  Smpr^,  p.  414. 

(r)  Hob.  127.     See  also  Com.  Dig.  Pleader  (E.  13.). 
(j)  Doug.  667.     1  Saund.  233.  n.  (2.)     1  Black.  270. 
(/)  In  its  more  strict  and  confined  meaning,  it  imports  matter 
wholly  foreign  and  irrelevant. 

£  £ 
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history  (u) ;  and  it  is  to  the  wisdom  of  modem 
judges,  that  it  owes  its  revival  and  restoration. 

1.  The  rule  as  to  avoiding  surplusage,  may  be 
considered,  first,  as  prescribing  the  omission  ofmat- 
ter  wholly  foreign.  An  example  of  the  violation  of 
the  rule,  in  this  sense,  occurs,  when  a  plaintifi^  suing 
a  defendant,  upon  one  of  the  covenants  in  a  long 
deed,  sets  out,  in  his  declaration,  not  only  the  cove- 
nant on  which  he  sues,  but  all  the  other  covenants, 
though  relating  to  matters  wholly  irrelevant  to  the 
cause  (^). 

2.  The  rule,  also  prescribes  the  omission  of  mat- 
ter,  which,  though  not  wholly  foreign,  does  not  re- 
quire  to  be  stated.  Any  matters  will  fall  within 
this  description,  which,  under  the  various  rules 
enumerated  in  a  former  section,  as  tending  to  limit 
or  qualify  the  degree  of  certainty  (^),  it  is  un- 
necessary to  allege  j — for  example,  matter  of  mere 

evidence^ — ^matter  of  ter, — or  other  things  which 
the  court  ojfficiaUy  notices, — ^matter  coming  more  pro^ 
perly  from  the  other  side, — ^matter  necessarily  im^ 
plied,  &c. 

3.  The  rule  prescribes,  generally,  the  cultivation 
of  brevity,  or  avoidance  of  unnecessary  prolixity, 
in  the  manner  of  statement.  A  terse  style  of  alle- 
gation, involving  a  strict  retrenchment,  even  of 

(«)  See  the  remarks  of  Sir  M.  Hale^  Hist,  of  €k«n.  Law,  ch. 


••     ••• 

Vll.  VIU. 


(x)  Cowp.  665.  727.    2  H,  Bl.  131. 
(jf)  Vide  suprA,  p.  34a-377. 
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unnecessary  wards,  is  the  aim  of  the  best  practi^ 
tioners  in  pleading;  and  is  considered  as  indicative 
of  a  good  school. 

Surplusage,  however,  is  not  a  subject  for  demuT'^ 
ret; — ^the  maxim  being,  that  utile,  per  inutile,  non 
vitiatur  {%).  But  when  any  flagrant  fault  of  this 
kind,  occurs,  and  is  brought  to  the  notice  of  the 
court,  it  is  visited  with  the  censure  of  the  judges  (a). 
They  have  also,  in  such  cases,  on  motion,  referred 
the  pleadings  to  the  Master,  that  he  might  strike  out 
such  matter  as  is  redundant,  and  capable  of  being 
omitted,  without  injury  to  the  material  averments; 
and,  in  a  clear  case,  will  themselves  direct  such 
matter  to  be  struck  out.  And  the  party  offending, 
will  sometimes  have  to  pay  the  costs  of  the  appli^ 
cation  (i). 

This  is  not  the  only  danger  arising  from  surplus^ 
age. 

Though  traverse  cannot  be  taken  (as  elsewhere 
shewn)  on  an  immaterial  allegation  (c),  yet  it  often 
happens,  that  when  material  matter  is  alleged,  with 
an  unnecessary  detail  of  circumstances,  the  essential 
and  non-essential  parts  of  the  statement,  are,  in 
their  nature,  so  connected,  as  to  be  incapable  of 
separation;  and  the  opposite  party  is,  therefore, 
entitled  to  include,  under  his  traverse,  the  whole 

(2)  Co.  Litt  303.  b.  (a)  1  Black.  270.     Cowp.  727- 

(6)  CWp.  727.  Dong.  667.    1  Tidd.  652.  4th  edit.    1  Chitty 
Rep.  449,  450. 
(c)  Snpr^,  p.  250. 
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matter  alleged  (rf).  The  consequence  evidently  is, 
that  the  party  who  has  pleaded  with  such  unneces- 
sary particularity,  has  to  sustain  an  increased  bur- 
then of  proof,  and  incurs  greater  danger  of  failure, 
at  the  trial. 


Most  of  the  principal  rules  of  pleading  have  now 
been  classed,  in  reference  to  certain  common  ob- 
jects,  which  each  class  or  set  of  rules,  is  conceived 
to  contemplate  •,  and  have  been  explained  and  il- 
lustrated,  in  their  connection  with  these  objects, 
and  with  each  other.  But  there  still  remain  cer- 
tain  rules,  also  of  a  principal  or  primary  character, 
which  have  been  found  not  to  be  reducible  within 
this  principle  of  arrangement, — ^being,  in  respect 
of  their  objects,  of  a  miscellaneous  and  unconnected 
kind.  These  will  form  the  subject  of  the  following 
section. 


SECTION  VII. 

OF    CERTAIN    MISCELLANEOUS   RULES. 

These  rules  relate  either  to  the  declaration^  the 
plea^  ov  pleadings  in  general^ — ^and  shall  be  consi- 
dered in  the  order  thus  indicated. 

RULE   I. 

THE  DECLARATION  SHOULD   COMMENCE  WITH  A 
RECITAL  OF  THE  ORIGINAL  WRIT  (e). 

The  commencement  of  the  declaration,  in  per- 

{d)  Vide  suprA,  pp.  261, 262.         {e)  Com.  Dig.  Pleader  (iC.  12.). 
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sonal  actions,  generally  consists  of  a  short  recital  qf 
the  original  writ.  Accordingly,  where  the  writ 
directs  the  sheriff  to  summon  the  defendant,  as  in 
debt,  and  covenant  (y),  the  declaration  begins, 
"  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea," 
&c,  (g).  On  the  other  hand,  where,  by  the  writ, 
the  defendant  is  required  to  be  put  hy  gages  and 
safe  pledges^  as  in  trespass,  and  trespass  on  the 
case  (A),  the  commencement  is,  "  C.  D.  was  attached 
"  to  answer  A.  B.  of  a  plea,"  &c.  (i).  The  declar- 
ation  then  proceeds  farther  to  recite  the  writ,  by 
shewing  the  nature  of  the  particular  requisition,  or 
exigency  of  that  instrument, — as,  for  example  (in 
debt) :  **  of  a  plea  that  he  render  to  the  said  A.  B.  the 

«  sum  of pounds,"  &c.   For  farther  example, 

the  reader  may  be  referred  to  the  different  speci- 
mens of  declaration,  given  in  the  first  chapter.  From 
these,  it  will  appear,  that  in  debt,  covenant,  detinue, 
and  trespass,  nearly  the  whole  original  writ  is  re- 
cited ;  but  not  in  trespass  on  the  case.  The  course 
was,  formerly,  the  same  in  the  latter  action,  also ; 
but  as  this  led  to  an  inconvenient  prolixity,  it  was, 
by  rule  of  court  (A:),  provided,  that  in  that  and 
some  other  actions,  it  shall  be  sufficient  to  men- 
tion, generally,  the  nature  of  the  action, — ^thus: — 
"  a  plea  of  trespass  upon  the  case,"  &c.;  and  such 
summary  form  has,  accordingly,  been  since  used. 

In  real  and  mixed  actions,  the  writ  is,  in  general, 
not  so  formally  recited.    Thus,  in  the  writ  of  right, 

(/)  Soprji,  pp.  12,  13-  {h)  Vide  supni,  pp.  14,  17,  &«. 

{g)  Vide  supra,  pp.  40,  41 .       (J)  Vide  supra,  pp.  44.  47. 
(it)  1  Tidd.  369.  4th  edit.     1  Saund.  318.  n.  (3.). 
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the  count  begins,  "  A.  B.  demands  against  C  D." 
&c.;  and  the  case  is  the  same  in  fonnedon  and 
dower  (/).  In  general,  however,  it  will  be  ob- 
served, that  this  commencement  comprises  a  re- 
petition of  the  tenor  of  the  writ, — ^and,  in  some 
actions,  as  in  quare  impedit  (m),  the  writ  is  as  for- 
mally  recited,  as  in  actions  personal. 

The  recital  of  the  writ,  is  a  form  which  the  de- 
claration has  borrowed  from  the  style  in  which  it 
was  entered  on  record; — for  the  declaration  itself, 
when  actually  pronounced  in  court,  began,  in  ge- 
neral, with  the  words.  Ceo  vous  monstre,  &c.  (n). 

The  recital  of  the  writ,  is  not  considered  as  an 
essential  part  of  the  declaration ;— and  though  the 
recital  be  erroneous,  the  declaration  is  not^  there- 
fore, bad  (o). 

The  rule  under  consideration,  of  course  does  not 
apply  where  the  proceeding  is  hy  bill;  but  in  that 
case  also,  the  declaration  has  its  proper  formal 
commencement. 


The  declaration  by  bill,  commences  with  the 
following  formula, — "  A.  B.  complains  of  C.  D.^ 
&c. ;  and,  in  the  King's  Bench,  proceeds,  in  ge- 
neral,  to  allege,  that  the  defendant  is  ''in  the 

(J)  See  the  fiMrms  of  these  counts,  in    the  first  chapter^  supri, 

pp.  37,  3a 

(m)  Snpri,  p.  38.  (it)  See  Appendix,  notb  (75). 

(o)  Com.  Dig.  Pleads  (G.  12.).    1  Saund.  3ia  n.  (a)     SaDc. 
701- 


SECT,  VII.    RULE  II.]  RULES  OF  PLEADING.  423 

*•  custody  of  the  Marshal  of  the  Marshalsea  of  our 
"  Lord  the  now  King  before  the  King  himselP'  (/>); 
viz.  that  he  is  a  prisoner  of  the  court; — but,  in  case 
of  an  action  against  an  attorney  or  officer  of  the 
court,  it  alleges  the  defendant  to  be  such  attorney  or 
officer,  without  stating  him  to  be  in  custody,  &c.  In 
the  Common  Pleas,  the  capacity  of  the  defendant,  as 
attorney  or  officer,  is  in  a  similar  manner  alleged ; 
and,  in  the  Exchequer,  the  declaration  commences, 
by  describing  the  plaintiff  as  "  a  debtor  to  our  so- 
"  vereign  Lord  the  King.*'  Of  the  meaning  of 
these  different  forms,  some  explanation  may  be 
collected  from  the  first  chapter  of  this  work  (q) ; 
but  it  will  be  found  more  copiously,  in  treatises 
which  profess  to  consider,  at  large,  the  origin  of  the 
respective  jurisdictions  of  the  Superior  courts  (r). 

RULE    II. 

THE   DECLARATION    MUST    BE    CONFORMABLE    TO 

THE    ORIGINAL    WRIT  (^). 

This  is  a  rule  of  high  antiquity, — ^being  laid  down 
by  Bracton  (/),  who  wrote  in  the  reign  of  Hen.S., 
—a  period  at  which  the  system  of  pleading  was  in  a 
very  rude  and  imperfect  state. — It  may  be  exempli- 
fied as  follows: — In  detinue,  where  the  writ  stated 

(/?)  Com.  Dig.  Pleader  (C.  8.).     Vide  supri^  p.  57- 

(g)  Vide  supra,  pp.  61^-60. 

(r)  And  see  the  forms  of  commencement  by  original,  and  by 
bill,  in  the  different  coorto,  given  at  large,  2  Chitty,  1—4.  1 
Arch.  72. 

(#)  dm.  Dig.  Pleader  (C.  13.).  Bac  Ab.  Pleas,  &c.  (B.)  4. 
Co.  Litt.  303.  a.    Bract.  431.  a.  435.  b. 

(/)  Bract,  ubi  supr^. 
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the  value  of  the  goods,  which  were  the  subject  of 
action,  to  be  20/,,  and  the  declaration  alleged  40i., 
the  variance  was,  in  an  old  case,  considered  as  a 
ground  for  reversing  the  judgment  upon  writ  of 
error  (u).  And  in  trespass,  where  the  writ  charged 
the  defendant  with  breaking  the  cbse  of  the  plain- 
tiff, and  the  declaration,  with  breaking  his  closes, 
the  decision  was  the  same  (.r). 

The  rule  is  to  be  taken,  however,  subject  to 
this  qualification, — ^that  the  declaration  in  general, 
may  and  does,  so  far  vary  from  the  writ,  that  it 
states  the  cause  of  action  more  specially  (j/).  This, 
the  reader  may  see  exemplified,  in  the  spechnens 
of  writs  and  declarations,  given  in  the  first  chap- 
ter,— ^though  it  is  more  observable,  Mrith  respect  to 
the  writs  of  debt  and  covenant,  &c.,  which  are  in 
a  general  form,  than  the  writs  of  a  special  kind, 
such  as  trespass,  and  trespass  on  the  case. 

Though  it  has  been  thought  desirable  to  notice 
this  rule,  it  is,  at  the  same  time,  to  be  observed 
that  it  has  lost  much  of  its  practical  importance,  as 
it  can  rarely  now  be  enforced.  For,  if  the  decla- 
ration varied  from  the  original,  the  only  modes  of 
objecting  to  the  variance  (unless  the  fault  happen- 
ed to  appear  by  the  recital  in  the  commencement 
of  the  declaration),  were  by  plea  in  abatement,  or 
by  writ  of  error  {z).    But,  by  a  change  of  practice 

(tt)  Cro.  Eliz.  308.  (x)  Ibid.  185. 

{y)  dm.  Dig.  Abatement  (G.  0.).    Pleader  (C,  15.).      Co. 
Litt.  303.  b. 
(2)  1  Saund.  318.  n.  (3.). 
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explained  in  the  first  chapter,  a  plea  in  abatement, 
in  respect  of  such  variance,  can  now  no  longer  be 
pleaded  (a);  and,  by  the  statutes  of  jeofails  and 
amendments,  the  objection  cannot  now  be  taken 
by  way  of  writ  of  error,  after  verdict — nor,  if  the 
variance  be  in  a  matter  ofjbrm  only,  can  it  be 
taken  after  judgment  by  confession,  nU  dicit,  or 
non  sum  informatus  (b).  However,  the  effect  of  the 
rule,  is  still  felt  in  pleading;  for  its  long  and  ancient 
observance,  had  fixed  the  frame  and  language  of 
the  declaration,  in  conformity  with  the  original 
writ  in  each  form  of  action ;  and,  by  a  rule  which 
has  already  been  considered,  to  depart  from  the 
known  and  established  tenor  of  pleadings,  is  a 
fault  (c)  J  consequently,  a  declaration  must  still  be 
framed  in  conformity  with  the  language  of  the  ori- 
ginal writ  appropriate  to  the  form  of  action,  as  much 
as  when  a  variance  from  the  writ  actually  sued  out, 
might  have  become  the  subject  of  a  plea  in  abate- 
ment. 

In  proceedings  by  bill,  the  rule  in  question,  is,  of 
course,  inapplicable;  yet,  even  in  these,  the  de- 
claration pursues  the  same  forms  of  expression  as 
if  founded  on  an  original  writ,  in  the  same  form  of 
action.  Thus,  the  declaration  in  debt  by  bill,  is 
worded  exactly  in  the  same  manner,  as  the  decla- 
ration in  debt  by  original  (rf),  the  formal  commence- 
ment only  excepted; — and  the  case  is  the  same  in 
all  other  actions. 


(a)  Supr^,  p.  69. 

lb)  5  Geo.  1.  c  13.  21  Jac  1.  c.  13.   4  Ann.  c  16.    See  2  Tidd, 
816.  4Ui  edit,    (c)  Vide  supra,  p.  391 .   (d)  Vide  «uprd,  pp.  40. 67- 
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'  RULE  ni. 

THE    DECLARATION    SHOULD,     IN    CONCLUSION,     LAY 
DAMAGES, AND    ALLEGE   PRODUCTION    OF   SUIT. 

First, — ^the  declaration  must  lay  damages. 

In  personal  and  mijced  actions  (e),  the  declara- 
tion must  allege,  in  conclusion,  that  the  injury  is 
to  the  damage  of  the  plaintiff;  and'  must  specify  the 
amount  of  that  damage  (^).  In  personal  actions, 
there  is  the  distinction  formerly  explained,  between 
actions  that  sotmd  in  damages^  and  those  that  do 
not  (g) ;  but,  in  either  of  these  cases,  it  is  equally 
the  practice  to  lay  damages*  There  is,  however, 
this  difference — ^tliat,  in  the  former  case,  damages 
are  the  main  object  of  the  suit,  and  are,  therefore, 
always  laid  high  enough  to  cover  the  whole  de- 
mand;— but,  in  the  latter,  the  liquidated  debt,  or 
the  chattel  demanded,  being  the  main  object,  da- 
mages are  claimed  in  respect  of  the  detention  only 
of  such  debt  or  chattel;  and  are,  therefore,  usually 
laid  at  a  small  sum. 

The  plaintiff  cannot  recover  greater  damages 
than  he  has  laid  in  the  conclusion  of  liis  declara- 
tion (A). 


(f)  But  penal  actions  are  an  exception. 
(/)  Com.  Dig.  Pleader  (C.  84.).   10  Rep'.  116.  b.  117-  a.  b. 
ig)  Vide  supra,  p.  126. 

(A)  Com.  Dig.  Pleader  (C.  84.).    Vin.  Ab.  Damages  (R.).   10 
Rep.  117.  a.  b. 
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In  real  actions,  no  damages  are  to  be  laid ; — be- 
cause, in  these,  the  demand  is  specifically  of  the 
land  withheld,  and  damages  are,  in  no  degree,  the 
object  of  suit. 

Secondly,  the  declaration  should  also  conclude 
with  the  production  of  suit. 

This  applies  to  actions  of  all  classes — ^real,  per- 
sonal, and  mixed. 

In  ancient  times,  the  plaintiff  was  required  to 
establish  the  truth  of  his  declaration,  in  the  first 
instance,  and  before  it  was  called  into  question 
upon  the  pleading,  by  the  simultaneous  production 
of  his  secta^  that  is,  a  number  of  persons  prepared 
to  confirm  his  allegations  (i).  The  practice  of  thus 
producing  a  secta,  gave  rise  to  the  very  ancient 
formula  almost  invariably  used  at  the  conclusion  of 
a  declaration,  as  entered  on  record, — et  inde  produ- 
cit  sectam  (k)  \  and,  though  the  actual  production 
hasy  for  many  centuries,  fallen  into  disuse,  the  for- 
mula still  remains  (/).  Accordingly,  except  the 
count  on  a  writ  of  right,  and  in  dower,  all  declara- 

(t)  See  Bract.  214.  b.    £t  inde  statim  prodacat  (k  e.  after  the 
declaration  in  an  action  of  prohibition)  sectam  suffidentem^  duos 
ad  minus,  vel  tres,  vel  plures,  si  possit.    Ibid.  410.  a.   '*  Produdt 
8ectam>  was  proffering  to  the  court,  the  testimony  of  the  wit- 
nesses or  followers",  Gilb.  C  P.  48.  See  Appendix,  notk  (76). 
{k)  See  the  entries  in  the  Pladtonun  Abbreyiatio,  passim,  temp. 
Ric.  1.— Ed.  2. 

(/)  As  early  as  7  Ed.  2.,  it  had  become  a  mere  form;  for  it  is 
said  in  a  case  reported  of  that  year,  cest  court  (i.  e.  the  Common 
Pleas)  ne  soeflfre  mye,  la  sute  estre  examine,  7  Ed.  2.  242. 


ft 
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tions  constantly  conclude  thus — "  And,  therefore, 
**  he  brings  his  suit,"  &c.  The  count  on  a  writ  of 
right,  did  not,  in  ancient  times,  conclude  with  the 
ordinary  production  of  suit,  but  with  the  following 
formula  peculiar  to  itself — "  Et  quod  tale  sit  jus 
<<  suum  offert  disrationare  per  corpus  talis  liberi 
**  hominis'*,  &c.  (w);  and  it  concludes,  at  the  pre- 
sent day,  with  an  abbreviated  translation  o£  the 
same  phrase — **  And  that  such  is  his  right,  he  of- 
"  fers'*,  &c.  The  count  in  dower,  is  an  excep- 
tion to  the  rule  in  question,  and  concludes  without 
any  production  of  suit ; — sl  peculiarity  which  ap- 
pears always  to  have  belonged  to  that  action  (w). 

We  may  take  occasion  to  notice,  in  this  place, 
that  subjoined  to  the  declaration,  in  proceedings  by 
billf  there  is  an  addition  of  the  names  of  two  per- 
sons, now  fictitious  ones,  as  pledges  Jbr  the  prose* 
cution  qf  the  suit  (o).  By  the  old  law,  it  was  ne- 
cesiary  that,  before  the  sherifi^  executed  the  original 
writ,  the  plaintiff  should  give  him  security  that  he 
would  pursue  his  claim  (p).  This  regulation  seems 
to  have  been  extended  to  proceedings  by  bill  alao ; 
— ^but,  in  these  proceedings,  the  security  would  ap- 
pear to  have  been  given  not  to  the  sheriff,  but  to 

(m)  Bract.  372.  b.  Glanville  gires  il  thi»-<-£t  boc  promptus 
Bum  probare  per  bunc  libeium  menm  boBiiiiein>  &c.  Olan.  Lib^ 
3.  c.  3. 

(n)  Booth  and  Ca  Ent.  Tit.  Dower. 

(o)  Vide  the  example^  p.  57* 

(p)  Cro.  Jac.  414.  3  Bulst.  279.  Sd.  Introd.  xlviii.  This 
practice  is  still  indicated  by  the  form  of  the  original  writs>  which 
alwa3r8  contain  the  clause  of  si  te  feoerit  secanun.  See  the  forms 
in  the  first  chapter. 
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the  court  itself;  and  the  time  for  giving  it,  was 
apparently  that  of  filing  the  bill.  Hence,  the  prac- 
tice in  question,  of  entering  pledges  at  the  foot  of 
declarations  by  bill.  These  pledges^  however,  are 
now,  in  all  cases,  a  mere  matter  of  form,  no  such 
security  being  actually  given  in  proceedings  either 
by  bill  or  original  {q). 

RULE  IV. 
PLEAS  MUST  BE  PLEADED  IN  DUE  ORDER(r). 

The  order  of  pleading,  as  established  at  the  pre- 
sent day,  is  as  follows : — 
Pleas 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  disability  of  the  C  1.  Of  plaintiff, 
person  \  2.  Of  defendant. 

3.  To  the  count  or  declaration. 

/ 1.  For  matter  appa- 

,1.  To  the  form  V       rent  on  the  face 

4.  To  the)       of  the  writ,  i,  /^^    ,,      ^ 
writ     1  ys.  For  matter   de- 

\       hors  the  writ 

.2.  To  the  action  of  the  writ. 

5.  To  the  action  itself,--T.in  bar  thereof  (j). 

In  this  order,  the  defendant  may  plead  all  these 
kinds  of  plea,  successively.  Thus,  he  may  first  plead 
to  the  jurisdiction,  and,  upon  demurrer  and  judg- 
ment of  respondeat  ouster  thereon  (f),  may  resort 

(9)  See  Appendix^  notb  (77)« 
(r)  Co.  Litt.  303.  a.    Ld.  Ray.  970. 

(#)  Com.  Dig.  Abatement  (C).  1  Chitty^  425.   See  Appendix^ 
NOTE  (78). 
(/)  As  to  this  judgment^  vide  sapi^,  p.  126. 
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to  a  plea  to  the  disability  of  the  person }  and  so  to 
the  end  of  the  series. 

But  he  cannot  plead  more  than  one  plea  of  the 
same  kind  or  degree.  Thus,  he  cannot  offer  two 
successive  pleas  to  the  jurisdiction,  or  two  to  the 
disability  of  the  person  {u). 

So  he  cannot  vary  the  order ; — ^for,  by  a  plea  of 
any  of  these  kinds,  he  is  taken  to  wave  or  renounce 
all  pleas  of  a  kind  prior  in  the  series. 

Andy  if  issue  in  fact  be  taken  upon  any  plea, 
though  of  the  dilatory  class  only,  the  judgment  on 
such  issue  (as  elsewhere  explained)  either  termi- 
nates,  or  (in  case  of  a  plea  of  suspension)  suspends 
the  action  (^) ;  so  that  he  is  not  at  liberty,  in  that 
case,  to  resort  to  any  other  kind  of  plea. 

RULE  V. 
PLEAS  MUST  BE  PLEADED  WITH  DEFENCE  (y). 

Dtfence  here  signifies  a  certsdn  form  of  words, 
by  which  the  plea  is  introduced. 

This  form  varies,  in  some  degree,  according  to 
the  nature  of  the  action. 

In  the  "writ  qf  right,  where  the  demandant  claims 

(u)  Com.  Dig.  Abatement  (I.  3.).    Bac.  Ab.  Abatement  (O.). 

(*)  Vide  8upr«l,  pp.  126, 128. 

(j^)  Co.  Litt.  127.  b.     YelT.210.    3  Lev.  240. 
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on  his  own  seisin,  it  is  thus — "  And  the  said  C.  2)., 
**  by  JB.  F.J  his  attorney,  comes  and  defends  the 
"  right  of  the  said  A.  J5.,  and  his  seisin  when,  &c., 
"  and  all,  &c.,  and  whatsoever,  &c.,  and  chiefly  of 
"  the  tenements  aforesaid,  with  the  appurtenances, 
"  as  of  fee  and  right,  &c.,  and  says"j  and  then  the 
matter  of  the  plea  is  stated  (js).  In  a  writ  of  right, 
when  the  demandant  claims  on  the  seisin  of  his  art' 
cesioTy  it  is  thus — ^^  And  the  said  C.  D.,  by  jE.  F.^ 
**  his  attorney,  comes  and  defends  the  right  of  the 
"  said  A.  J5.,  and  the  seisin  of  the  said  G.  B.  (the 
^^  ancestor),  when,  &c.,  and  all,  &c.,  and  whatso- 
**  ever,  &c.,  and  chiefly  of  the  tenements  aforesaid, 
«*  with  the  appurtenances,  as  of  fee  and  right,  &c., 
**  and  says**(fl). 

In  formedon^  the  defence  is,  **  And  the  said  C 
**  D.,  by  jE.  2^.,  his  attorney,  comes  and  defends 
"  his  right  when,  &c.,  and  says'*  (i). 

The  action  of  dower  is  an  exception  to  the  rule, 
and,  in  this  suit,  defence  is  not  made(c). 

In  quare  impediU  the  defence  is,  *<  And  the  said 
««  C.  X).,  by  jE.  jP.,  his  attorney,  comes  and  defends 
"  the  wrong  and  injury  when,  &c.,  and  says". 

(z)  3  BI.  Com.  Appendix^  No.  I.  sect.  5. 

(a)  Booth,  94.    Ca  Ent.  181.  b.    3  Chitty,  652. 

(6)  Booth,  148.  Defendit  jus  tuum,  &c,  is  the  Latin  phrase ;  bat 
this  is  nngrammatically  put,  as  Blackstone  conjectures,  fw  ^m, 
and  refers  to  the  ri^t  of  the  demandant.    See  3  Bl.  Com.  297* 

(c)  Raat.  Ent.  228. 
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In  trespass^ — "  And  the  said  C.  2).,  by  E.  F.,  his 
"  attorney,  comes  and  defends  the  force  and  injury 
"  when,  &c.,  and  says'*. 

In  other  personal  actions^ — "  And  the  said  C.  Z)., 
"  by  E.  jP.,  his  attorney,  comes  and  defends  the 
"  wrong  and  injury  when,  &c.,  and  says*'(rf). 

The  word  "  comes*'  expresses*  the  appearance 
of  the  defendant  in  court.  It  is  taken  from  the 
style  of  the  entry  of  the  proceedings  on  the  record, 
and  formed  no  part  of  the  vivk  voce  pleading.  It 
is,  accordingly,  not  considered,  as  in  strictness, 
constituting  a  part  of  the  plea  (e). 

The  word  **  defends**,  as  used  in  these  formulas, 
has  not  its  popular  sense.  It  imports  denial,  being 
derived  from  the  law-Latin  d^fkndere,  or  the  law- 
French  defendre  (both  of  which  signified  to  cfe- 
ny{f^;  and  the  effect  of  the  expression,  is,  that  the 
defendant  denies  the  right  of  the  plaintiff  or  the 
force  or  wrong  charged  (jg).  This  deniaJ,  however, 
is  mere  matter  of  form  j  for  the  defence  is  used, 
not  merely  when  the  plea  is  by  way  of  denial  or 
traverse,  but  when  by  confession  and  avoidance 
also;  and,  even  when  the  plea  does  deny,  other 
words  are  employed  for  that  purpose,  as  we  have 
seen,  besides  those  of  the  formal  defence. 


(d)  See  examples  of  defence^  in  the  diierent  pleas  in  the  first 

(^  Chitty,  41 1.  Salk.  544.      (/)  See  Appendix,  notb  (79). 
(g)  See  Appendix,  notb  (80). 
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The  ^•s  supply  the  place  of  words  which  were 
formerly  inserted  at  letigth.  In  a  personal  action, 
for  example,  the  form,  if  fully  given,  would  be  as 
fi>llows: — "  And  the  said  C.  JO.,  by  JS.  JFl,  his  attor- 
**  ney,  comes  and  defends  the  force**  (or  "  wrong'*)  ^ 
"  and  injury  when  and  where  it  shall  behove  him, 
'^  and  the  damages,  and  whatsoever  else  he  ought 
"  to  de&nd,  and  says**  (A). 

At  a  time  when  this  formula  was  more  considered 
than  it  now  is,  particular  effects  were  assigned  to 
these,  its  different  clauses.  It  was  said  that,  by 
defending  "  when  and  where  it  shall  behove  him,** 
the  defendant  impliedly  acknowledged  the  juris- 
diction of  the  court,  and,  by  defending  the  *^  da- 
•*  mages,  and  whatsoever  else  he  ought  to  defend,** 
he,  in  eflfect,  admitted  the  competency  of  the  plain- 
tiff to  sue ;  that  by  the  former  words,  therefore,  he 
was  excluded  from  proceeding  to  plead  to  the  ju- 
risdiction^  and,  by  the  latter,  from  pleading  to 
the  disability  of  the  plaintiff.  Hence  arose  a  dis- 
tinction between  ^  full  defence**  and  **  half  de- 
^'  fence,**  the  former  being  that  in  which  all  the 
jclauses  were  inserted,  the  latter  being  abridged 
thus — "  And  the  said  C  JO.,  by  E.  F.,  his  attor- 
**  ney,  comes  and  defends  the  force**  (or  "  wrong**) 
«'  and  injury,  and  says.**  Half  defence  was  used 
where  the  defendant  intended  to  plead  to  the 
jurisdiction,  or  in  disability;  and  full  defence,  in 
other  cases.     All  this  doctrine,  however,  is  now,  in 

(h)  Bac.  Ab.  Plew,  &c.  (D). 
F  F 
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effect,  superseded  by  the  uniform  practice  of  mak- 
ing defence  with  an  8^.^  as  in  the  forms  first  above 
given, — it  having  been  decided  that  such  method 
will  operate,  either  as  full  defence  or  half  defence, 
as  the  nature  of  the  plea  may  require  (i). 

Defence  is  used  in  almost  all  actions.  It  has 
been  seen,  however,  that  dower  is  an  exception; 
and  the  case  is  the  same  with  an  assise;  the  form 
of  commencing  the  plea,  in  these  actions,  being 
merely  "  comes  and  says,**  and  not  **  comes  and 
"  defends**  (A). 

Defence  is  used,  too,  in  almost  every  description 
of  pleas,  in  those  actions  in  which  it  obtains  (/). 

This  formula  can,  perhaps,  be  considered  in  no 
other  light  than  as  one  of  those  verbal  subtleties, 
by  which  the  science  of  pleading  was,  in  many  in- 
stances, anciently  disgraced.  It  is,  at  least,  diffi- 
cult to  discover  in  what  solid  view,  much  consider- 
ation could  be  attached  to  the  use  of  these  technical 
words  (m).  Yet  they  have  been  formerly  held  to  be 
essential (n) ;  are  still  constantly  used;  and  cannot, 
in  general,  with  safety,  be  omitted  (o). 

(t)  Co.  Litt.  127.  b.  WiUea.  40.  8  T.  R.  633.  2  Swmd. 
209  c.  n.  (1).     1  Chitty,  413. 414. 

(k)  Booths  118.  In  scire  facias  also,  no  defence  im  made, 
Bac.  Ab.  Pleas,  &c  (D). 

(/)  See  the  few  exceptions  noticed,  1  Chitty,  413. 

(m)  See  Appendix,  note  (81). 

(«)  Co.  Litt.  127.  b.    3  Lev.  240. 

(o)  1  Chitty,  412.     1  Arch.  162. 
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RULE  VI. 

PLEAS  IN  ABATEMENT,   MUST  GIVE   THE  PLAINTIFF  A 

BETTER  WRIT,  OR  BILL  (p). 

The  meaning  of  this  rule  is,  that»  in  pleading  a 
mistake  of  form,  in  abatement  of  the  writ  or  bill, 
the  plea  must,  at  the  same  time,  correct  the  mistake, 
so  as  to  enable  the  plaintiff  to  avoid  the  same  ob- 
jection, in  framing  his  new  writ  or  bill(5').  Thus, 
if  a  misnomer  in  the  christian  name  of  the  defend* 
ant,  be  pleaded  in  abatement,  the  defendant  must, 
in  such  plea,  shew  what  his  true  christian  name  is, 
and  even  what  is  his  true  surname  (r);  and  this, 
though  the  true  surname  be  already  stated  in  the 
declaration ;  lest  the  plaintiff  should,  a  second  time, 
be  defeated  by  error  in  the  name.  For  these  pleas, 
as  tending  to  delay  justice,  are  not  favourably  con- 
sidered in  law, — and  the  rule  in  question,  was 
adopted  in  a  view  to  check  the  repetition  of  them. 

This  condition,  of  requiring  the  defendant  to 
give  a  better  writ,  is  often  a  criterion  to  distin- 
guish whether  a  given  matter  should  be  pleaded  in 
abatement^  or  in  bar(s).  The  latter  kind  of  plea, 
as  impugning  the  right  of  action  altogether,  can 
of  course  give  no  better  writ, — ^for  its  effect  is,  to 
deny  that,  under  any  form  of  writ,  the  plaintiff 
could  recover  in  such  action.     If,  therefore,  a  bet- 

{p)  Com.  Dig.  Abatement  (I.  I.).    4  T.  R.  227.    ^  Bos.  and 
Pol.  120.    8  T.  R.  515. 

(9)  See  Appendix,  note  (82).  (r)  8  T.  R.  515. 

(#)  1  Saund.  284.,  n.  (4).    4  T.  R.  227- 

ff2 
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ter  writ  can  be  given,  this  shews  that  the  plea 
ought  not  to  be  in  bar,  but  in  abatement. 

It  may  also  be  laid  down  as  a  rule,  that,— 


RULE   VII., 

DILATORY  PLEAS  MUST  BE  PLEADED  AT    A  PRELIMI- 
NARY STAGE  OF  THE  SUIT. 

For  diktory  pleas  are  in  general  not  allowable 
after  Jkll  defence  (J) ;  nor  after  a  general  imparU 
once  («)  /  nor  after  oyer  (.r),  or  a  view  (y) ;  nor 
after  voucher(z);  nor  after  sl  plea  in  bar  (a).  And 
besides  these,  there  are  other  proceedings  also, 
which  have  the  efiect  of  excluding  a  subsequent 
dilatory  plea, — but  being  of  a  less  ordinary  and 
general  kind,  it  is  not  necessary  here  to  notice 
them  more  distinctly  (b). 

RULE   VIII. 

ALL  AFFIRMATIVE  PLEADINGS  WHICH  DO  NOT  CON- 
CLUDE TO  THE  COUNTRY,  MUST  CONCLUDE  WITH 
A   VERIFICATION  (c). 

Where  an  issue  is  tendered,  to  be  tried  by  jury, 
it  has  been  shewn  that  the  pleading  concludes  to 

(/)  Com.  Dig.  AlNCCement  (I.  16.).  (y)  Ibid.  (L  25.). 

(«)  Ibid.  (I.  20.).  (z)  Ibid.  (I.  2a). 

(x)  Ibid.  (I.  22.).  (fl)  Ibid.  (1. 23.). 

(b)  See  the  instances  Com.  Dig.  Abatemeirt  (I.  26.)^  &c.    See 
Appendix^  notb  (83). 

(c)  Com.  Dig.  Pleader  (E.  32  )  (E.  ^3.).    Co.  Litt-  308.  a- 
Finch,  Law>  359. 
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the  country  (d).  In  all  other  cases,  pleadings,  if  in 
the  affirmative  form,  must  conclude  with  a  foimula 
of  another  kind,  called  a  verification^  or  an  aver- 
ment.  The  verification  is  of  two  kinds, — com- 
mon^  and  special.  The  common  verification,  is 
that  which  applies  to  ordinary  cases,  and  is  in  the 
following  form  : — **  And  this  the  said  A.  jB.'*  (or 
"  a  D.'O  **  is  ready  to  verify*'  (e).  The  special 
verifications  are  used  only  where  the  matter  plead- 
ed is  intended  to  be  tried  by  record,  or  by  some 
other  method  than  a  jury.  They  are  in  the  fol- 
lowing forms : — "  And  this  the  said  A.  B.^*  (or 
"  C.  D.*')  **  is  ready  to  verify  by  the  said  record,*' 
— or,  "  And  this  the  said  "  A.  5."  (or  "  C.  D.*') 
*•  is  ready  to  verify,  when,  where,  and  in  such  man- 
ner, as  the  court  here  shall  order,  direct,  or  ap- 
point" (/). 


The  origin  of  this  rule,  is  as  follows  : — 

It  was  a  doctrine  of  the  ancient  law,  little,  if  at 
all,  noticed  by  modem  writers,  that  every  pleading, 
affirmative  in  its  nature,  must  be  supported  by  an 
oflFer  of  some  mode  qfproqf^g)  ;  and  the  reference 
to  a  jury  (who,  as  formerly  explained,  were  in  the 
nature  of  witnesses  to  the  fact  in  issue)  (A),  was 
considered  as  an  offer  of  proqfi  within  the  meaning 
of  that  doctrine  (i).     When  the  proof  proposed 

(rf)  Vide  supra,  p.  247- 

{e)  See  the  various  examples  of  pleadings  given  in  the  course 
of  this  work. 

(/)  Vide  supra,  pp.  249, 250.     (A)  Vide  suprA,  p.  163. 

(g)  See  Appendix^  note  (84).   (t)  See  Appendix^  note  (85). 
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was  that  by  jury,  the  offer  was  made  in  the  vivi 
voce  pleading,  by  the  words  prest  d^ccverrevy  or 
presty  S^.{k\  which,  in  the  record,  was  trans- 
lated—£/  hoc  paratus  est  verificare.  On  the  other 
hand,  where  other  modes  of  proof  were  intended, 
the  record  ran, — Et  hoc  paratus  est  verificare  per 
recordum^ — or, — Et  hoc  paratus  est  verjficare  qtu)- 
cunqtie  modo  curia  considerrpverit.  But  while  these 
were  the  forms  in  general  observed,  there  was  the 
following  exception, — ^that  on  the  attainment  of  an 
issue i  to  be  tried  by  jury,  the  record  marked  that 
result,  by  a  change  of  phrase,  and  substituted  for 
the  verification,  the  conclusion  ad  patriam^ — to  the 
country*  The  written  pleadings  (which,  it  will  be 
remembered,  are  framed  in  the  ancient  style  of  the 
record)  (J)  still  retain  the  same  formulae  in  these 
different  cases,  and  with  the  same  distinctions  as 
to  their  use.  They  preserve  the  conclusion  to  the 
country,  to  mark  the  attainment  of  an  issue  triable 
by  jury,  but  in  other  cases  conclude  with  a  trans- 
lation of  the  old  Latin  phrase,  £t  hoc  paratus, 
&c. ;  and  hence  the  rule, — ^that  an  affirmative 
pleading  that  does  not  conclude  to  the  country, 
must  conclude  with  a  verification  (m). 

As  the  ancient  rule,  requiring  an  offer  of  proof, 
extended  only  to  affirmative  pleadings  (those  of  a 


{k)  See  Appendix,  notb  (86).  (/)  Vide  supri,  p.  35. 

(w)  "  Every  plea  or  bar,  replication,  &c  muH  be  offered  to  be 
"  proved  true,  by  saying  in  the  plea,  Et  hoc  paratus  est  verifi- 
*'  care, — ^which  we  call  an  averment."  Finch,  Law,  359.  This 
gives  confirmation,  it  will  be  observed,  to  the  account  of  the  ori* 
gin  of  this  rule,  contained  in  the  text* 
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negative  kind  being  in  general  incapable  of  proof), 
so  the  rule  now  in  question  applies  to  the  former 
only,  no  verification  being  in  general  necessary  in 
a  negative  pleading  (n) ;  but  it  is  nevertheless  the 
practice  to  conclude  with  a  verification,  all  nega- 
tive, as  well  as  affirmative,  pleadings,  that  do  not 
conclude  to  the  country. 

RULE   IX. 

IN  ALL  PLEADINGS  WHERE  A  DEED  IS  ALLEGED, 
UNDER  WHICH  THE  PARTY  CLAIMS  OR  JUSTIFIES, 
PROFERT   OF   SUCH   DEED,    MUST    BE   MADE  (o). 

Where  any  party  pleads  a  deed,  and  claims  or 
justifies  under  it,  the  mention  of  the  instrument,  is 
accompanied  with  a  formula  to  this  effect : — "  One 
"  part  of  which  said  indenture*'  (or  other  deed), 

"  sealed  with  the  seal  of  the  said ,  the  said 

" now  brings  here  into  court,  the  date 

"  whereof  is  the  day  and  year  aforesaid  "  (p). 

This  formula  is  called  making  profert  of  the 
deed.  Its  present  practical  import  is,  that  the 
party  has  the  instrument  ready,  for  the  purpose  of 
giving  oyer  (jq) ;  and  at  the  time  when  the  plead- 
ing was  vivd  voce,  it  implied  an  actical  production 
of  the  instrument,  in  open  courts  for  the  same  pur- 
pose. 

The  rule,  in  general,  applies  to  deeds  only.     No 

(n)  Co.  Litt.  303.  a.     1  Show.  338. 

(o)  Com.  Dig.  Pleader  (O.  1.).     10  R«p.  88. 

(/>)  See  the  example^  supri^  p.  41 . 

(7)  As  to  Ojer^  see  p.  86. 
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profert,  therefore,  is  necessary,  of  any  written 
agreement,  or  other  instrument,  not  under  seal  (r), 
nor  of  any  instrument  which,  though  under  seal, 
does  not  fall  within  the  technical  definition  of  a 
deed  ;  as,  for  example,  a  sealed  will,  or  award  (s). 
This,  however,  is  subject  to  exception,  in  the  case 
of  letters  testamentary,  and  letters  of  administra*- 
tion  ;^-executors  and  administrators  being  bound, 
when  plaintifis  (0>  to  support  their  declaration  by 
making  profert  of  these  instruments. 

The  rule  applies  only  to  cases  where  there  is 
occasion  to  mention  the  deed  in  pleading.  When 
the  course  of  allegation  is  not  such  as  to  lead  to 
any  mention  of  the  deed,  a  profert  is  not  neces- 
sary,^-even  though  in  fact  it  may  be  the  found* 
ation  of  the  case  or  title  pleaded. 

The  rule  extends  only  to  cases  where  the  party 
claims  under  the  deed,  or  jtistifies  under  it ;  and 
therefore  when  the  deed  is  mentioned  only  as  in- 
dveement  or  introduction  to  some  other  matter  on 
which  the  claim  or  justification  is  founded,— or 
alleged  only  to  controvert  the  title  of  the  oppodte 
party ^  and  not  to  establish  title  in  the  party  plead* 
ing,  no  profert  is  necessary  (u). 


(r)  Com.  Dig.  Pleader  (O.  3.).    3  Lev.  205. 

(s)  Com.  Dig.  Pleader  (O.  3.). 

(/)  But  semb.  that  they  are  not  bound  to  mak^  profert  where 
they  have  occasion  to  plead  the  letters  testamentary^  &c  as  de- 
fendants.   See  Popham.  163—4.  cites  36  Hen.  6.  36. 

(w)  6  Rep.  38.  a.  Hob.  303.  8  T.  R.  571.  Com.  Dig. 
Pleader  (O.  16.). 
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The  rule  is  confined,  too,  to  cases  where  the 
.party  relies  on  the  direct  and  intrinsic  operation  of 
the  deed(jp).  Thus,  in  pleading  a  conveyance 
under  the  statute  of  uses,  it  is  not  necessary  to 
make  profert  of  the  lease  and  release,  because  it  is 
the  statute  that  gives  eflfect  to  the  conveyance,  and 
the  deeds  do  not  intrinsically  establish  the  title. 

Another  exception  to  the  rule,  obtains  where 
the  deed  is  lost  or  destroyed^  through  time  or  acci- 
dent, or  is  in  the  possession  of  the  opposite  party  {y). 
These  circumstances  dispense  with  the  necessity 
of  a  profert ;  and  the  formula  is  then  as  follows : — 
"  Which  said  writing  obligatory*'  (or  other  deed), 
**  having  been  lost,  by  lapse  of  time  (or  "  destroy- 
«•  ed  by  accidental  fire,*'  or,  "  being  in  the  posses- 
"  sion  of  the  said  '*),  "  the  said  ' 


(( 


cannot  produce  the  same  to  the  court  here"  {z). 


The  reason  assigned  for  the  rule  requiring  pro- 
fert, is,  that  the  court  may  be  enabled,  by  inspec- 
tion, to  judge  of  the  sufficiency  of  the  deed  {a). 
The  author,  however,  presumes  to  question  whe- 
ther the  practice  of  making  profert,  originated  in 
any  view  of  this  kind.  It  will  be  recollected,  that 
by  an  ancient  rule,  all  affirmative  pleadings  were 
formerly  required  to  be  supported  by  an  rtflfer  of 
some  mode  of  proof  (4).  As  the  pleader,  therefore, 
of  that  time,  concluded  in  some  cases  by  offering 

to  prove  by  jury,  or  by  the  record,  so  in  others  he 

-^ — _^ — ■.^_-^.^  —   ■     — 

(x)  8  T.  R.  673-    3  T.  R.  166.        (n)  10  R^.  92.  b. 
(^)  3  T.  R.  156.  (6)  Vide  mpra,  p.  437- 

(2)  2  Chitty,  163. 
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maintained  his  pleading  by  producing  a  deed^  as 
proof  of  the  case  alleged.     In  so  doing,  he  only 
complied  with  the  rule  that  required  an  offer  of 
proof.     Afterwards,  the  trial   by  jury  becoming 
more  universally  prevalent,  it  was  often  applied 
(as  at  the  present  day)    to    determine  questions 
arising  as  to  the  genuineness  or  validity  of  the  deed 
itself  so  produced; — and  from  thb  time,  a  deed 
seems  to  have  been  no  longer  considered  as  a  me- 
thod of  proof,  distinct  and  independent  of  that  by 
jury.     Consequently,  it  became  the  course  to  in- 
troduce,  as  well  in  pleadings  where  the  party  relied 
on  a  deed,  as  in  other  cases,  the  common  verifica-' 
tioTif  or  offer  to  prove  hyjury;  and  the  true  object 
of  the  profert,  was  in  this  manner  not  only  super- 
seded,  but  forgotten,  though  in  practice  it  stiU  con- 
tinned  to  be  made  (c). 

RULE    X. 

ALL    PLEADINGS    MUST    BE    PROPERLY    INTITLED     OF 

THE. COURT   AND    TERM  (rf). 

With  respect  to  the  title  of  the  court,  it  consist^^ 
in  general,  of  a  superscription  of  the  name  of  the 
court ;  thus, — **  In  the  King's  Bench," — "  In  the 
**  Common  Pleas,*'— or,  "  In  the  Exchequer"  (e). 
But  in  a  declaration  by  bill,  in  the  King's  Bench, 
it  consists  of  a  superscription  of  the  name  of  the 
prothonotary  (^f). 

(c)  See  Appendix,  note  (87)' 

\d)  1  Chitty,  261.  527—8.     1  Arch.  72.  162.     I  Marsh.  341. 
\e)  1  Chitty,  262.  627.     Com.  Dig.  Pleader  (C. 7).     See  the 
examples,  supr^,  pp.37*  61,  &c. 
{f)  See  the  example,  supra,  p.  57* 
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With  respect  to  the  title  of  the  temiy  it  is  either 
general^  thus, — "  Trinity  term,  in  the  fourth  year 
**  of  the  reign  of  King  George  the  Fourth"  (g\ — 
or  special^  thus, — "  Monday  next,  after  fifteen  days 
**  of  the  Holy  Trinity,  in  the  fourth  year  of  the 
••  reign  of  King  George  the  Fourth." 

Such  title  refers  to  the  time  when  the  party  is 
supposed  to  deliver  his  oral  allegation  in  open 
court  i  and  as  it  was  only  in  term  time  that  the 
court  anciently  sat  to  hear  the  pleading,  it  is  there- 
fore always  of  a  term,  that  the  pleadings  are  in- 
titled,  though  they  are  often  in  fact  filed  or  de- 
livered in  vacation  time.  The  term  of  which  any 
pleading  is  intitled,  is  usually  that  in  which  it  is 
actually  filed  or  delivered  (A) ;  or,  where  this  takes 
place  in  vacation  time,  the  title  is  of  the  term  last 
preceding. 

The  most  frequent  practice  is  to  intitle  general- 
ly  (according  to  the  first  form  above  given).  But 
it  is  to  be  observed,  that  a  pleading  so  intitled,  is 
by  construction  of  law  presumed,  unless  proof  be 
given  to  the  contrary,  to  have  been  pleaded  on  the 
first  day  of  the  term.  And  the  effect  of  this  is, 
that  if  a  general  title  be  used,  it  will  sometimes 

(g)  See  the  examples,  supra,  p.  37>  &c. 

(Ji)  Bat  dilatory  pleas,  though  pleaded  iu  a  term  subsequent 
to  that  of  which  the  declaration  is  intitled  (as  is  sometimes  the 
case),  must  yet  always  be  intitled  of  the  same  term  with  the  de- 
claration,— unless  pleaded  with  a  special,  or  general  special  im- 
parlance.   Sec  this  farther  explained,  1  Chitty,  422. 447- 
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occasion  an  apparent  objection.  Thus,  in  the  case 
of  a  declaration  so  intitled,  it  may  appear  in  evi« 
dence  on  the  trial,  that  the  cause  of  action  arose 
in  the  course,  and  after  the  first  day  of,  the  term  of 
which  the  declaration  is  entitled, — or  this  may  ap- 
pear on  the  face  of  the  declaration  itself;  and  in 
either  case,  this  objection  would  arise — ^that  the 
plaintiff  would  appear  to  have  declared  before  his 
cause  of  action  occurred ;  whereas  the  cause  of 
action  ought  of  course  always  to  exist  at  ^e  time 
the  action  is  commenced.  The  means  <^  avoiding 
this  difficulty,  is  to  intitle  specialfy  (according  to 
the  second  form  above  given),  of  the  particular 
day  in  the  term,  when  Uie  pleading  was  actually 
filed  or  delivered. 


RULE  XI. 
ALL  PLEADINGS  OUGHT  TO  BE  TRUE  (i). 

While  this  rule  is  recognized,  it  is  at  the  same 
time  to  be  observed,  that  in  general  there  is  no 
means  of  enforcing  it,  as  a  rule  of  pleading,  be- 
cause in  general  there  is  no  way  of  proving  the 
falsehood  of  an  allegation  till  issue  has  been  taken, 
and  trial  had,  upon  it. 

It  may  also  be  observed,  that  notwithstanding 
this  rule,  a  practice  has  prevailed  of  what  is  called 
sham  pleadings — that  is,  pleading  for  the  mere  pur- 


(0  Boc.  Ab.  Pleas,  &c  (O.  4.)    Hob.  295.     1  Saund.  316. 
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pose  of  delay,  a  matter  which  the  pleader  knows 
to  be  false.  There  are  certain  pleas  o£  this  kind, 
which,  in  consequence  of  tiieir  having  been  long 
and  frequently  used  in  practice,  have  obtained  to- 
leration from  the  courts ;  and  though  discouraged, 
are  tacitly  allowed ; — ^as,  for  example,  the  common 
plea  of  judgment  recovered^ — ^viz.  that  judgment 
has  been  already  recovered  by  the  plaintiff,  for  the 
same  cause  of  action.  But  in  other  cases,  a  sham 
plea,  when  ascertained  to  be  so,  is  not  allowed.  It 
is  true,  that,  as  already  observed,  it  cannot  in  ge- 
neral, and  in  the  regular  course,  be  proved  that  a 
plea  is  false,  till  the  trial ;  but  where  a  plea  is  not 
in  the  usual  and  tolerated  form  of  a  sham  plea, 
and  the  matter  pleaded  is  at  the  same  time  very 
improbable,  and  presumably  intended  as  a  plea  of 
that  description,  the  court  will,  on  motion,  support- 
ed by  affidavit  of  its  falsehood,  allow  judgment  to 
be  signed  by  the  plaintiff,  as  for  want  of  plea,  and 
make  the  defendant,  or  his  attorney,  pay  the 
costs  (^k).  And  the  court  has,  in  all  cases,  power 
to  punish  for  sham  pleading,  and  has  often  strong- 
ly censured  the  practice. 

Lastly,  there  is  an  exception  to  the  rule  in  ques- 
tion, in  the  case  of  certain  Jictions  established  in 
pleading,  for  the  convenience  of  justice.  Thus, 
the  declaration  in  ejectment  always  states  a  ficti- 
tious demise,  made  by  the  real  claimant  to  a  ficti- 


(Jk)  2  Bam.  and  Aid.  197- 199.    5  Barn,  and  Aid.  7^0, 1.    1 
Bam.  and  Ores.  286. 
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tious  plaintiff  J  and  the  declaration  in  trover,  uni- 
formly  alleges,  though  almost  always  contrary  to 
the  fact,  that  the  defendant  found  the  goods,  in 
respect  of  which  the  action  is  brought. 


CONCLUSION. 


To  the  view  that  has  been  taken  in  this  work,  of  Conciad. 
the  principles  of  the  system  of  pleading,  it  may  be  mfr^on 
useful  to  subjoin  a  few  remarks  on  the  merits  of  Jf^thS^'Ja* 
that  system,  considered  in  reference  to  its  effects  *^^j[, 
in  the  administratioA  of  justice. 

When  compared  with  other  styles  of  proceeding, 
it  has  been  shewn  (a)  to  possess  this  characteristic 
peculiarity — that  it  produces  an  issue;  that  is,  it 
obliges  the  parties  so  to  plead,  as  to  develope,  by 
the  effect  of  their  own  allegations,  some  particular 
question,  as  the  subject  for  decision  in  the  cause. 
With  respect  to  the  degree  of  particularity  with 
which  such  question,  or  issue,  is  developed,  we 
have  seen,  in  the  first  place,  that  it  is  always  dis- 
tinctly defined,  as  consisting  either  oifact  or  few, — 
because,  in  the  former  case,  it  arises  on  a  tra- 
verse,— ^in  the  latter,  it  presents  itself  in  the  very 
different  shape  of  a  demurrer.  But  independently 
of  this  distinction,  it  will  be  remembered,  that  the 
issue  produced  is  required  to  be  certain^  or  speci- 
fic (6).  It  is  true,  that  some  issues  are  framed  with 
much  less  certainty  than  others.  Thus  the  general 
issue,  in  assumpsit,  and  other  actions  of  trespass  on 
the  case,  presents  a  question  abundantly  more  gene- 

(tf)  Supra,  p.  145.  (A)  Vide  supra,  pp.  152 — 155. 
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ral  than  that  on  the  execution  of  a  release  by  duress^ 
which  occurred  by  way  of  example,  in  a  former  part 
of  this  work(c);  and,  with  respect  to  the  whole  class 
of  general  issues,  it  will  be  observed,  that  they  raise 
questions  much  less  circumstantial  than  those  which 
occur  after  special  pleas.  Still,  however,  it  is  the 
universal  property  of  all  issues,  to  define  the  ques- 
tion for  decision,  in  a  shape  more  or  less  specific. 
Even  the  general  issue  in  assumpsit,  which  is  one  of 
the  most  indefinite  in  its  nature,  raises  this  question, 
viz.  whether  the  defendant  be  liable  to  the  demand 
circumstantially  stated  in  tlie  declaration;  and 
thus  presents  to  the  mind,  a  distinct  and  practical, 
though  general,  idea  of  the  matter  to  be  tried. 

That  prior  to  the  institution  of  any  proceeding 
for  the  purpose  of  decision,  the  question  to  be  de- 
cided, should  be,  by  some  me^^s,  publicly  adjusted, 
as  consisting  either  of  fact  or  law,  and  this,  too,  with 
some  certainty  or  specification  of  circucastance, — 
is  evidently  required,  by  the  nature  of  the  English 
common  law  system  of  Jurisprudence.  For,  by  the 
general  principles  of  that  system,  questions  of  law 
are  determinable  exclusively  by  the  judges;  while 
questions  of  fact  (some  few  instances  excepted),  can 
be  decided  only  by  a  jury ;  and,  in  those  excepted 
cases,  are  referred  to  other  appropriate  modes  of 
trial.  Unless,  therefore,  some  public  adjustmeat 
of  the  kind  above  described,  tocJc  place  between 
the  parties,  they  would  be  unable,  after  the  plead- 
ing had  terminated,  to  pursue  farther  their  Utiga- 


(c)  Vide  supi^,  p.  79. 
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tion.  For  they  might  disagree  upon  the  very  form 
of  the  proceeding,  by  which  the  decision  was  to 
be  obtained  j  or,  if  they  both  took  the  same  view 
of  the  general  nature  of  the  question,  so  that  they 
both  referred  their  controversy  to  the  same  method 
of  determination, — for  example,  trial  by  jury, — 
they  might  yet  differ  as  to  the  shape  of  the  question 
to  be  referred. 

A  public  adjustment  of  the  point  for  decision,  of 
the  specific  kind  above  described,  being,  for  this  rea- 
son, necessary,  there  are  two  ways  in  which  it  might 
conceivably  be  effected— -either  by  a  retrospective 
selection  from  the  pleading,  or  by  the  mere  opera- 
tion of  the  pleading  itself.  The  law  of  England,  in 
producing  an  issue,  pursues  the  latter  method.  For, 
as  has  been  shewn,  the  alternate  allegations  are  so 
managed,  that,  by  the  natural  result  of  that  conten- 
tion, the  undisputed  and  immaterial  matter  is  con- 
stantly thrown  off,  until  the  parties  arrive  at  demur- 
rer, or  traverse; — upon  which  a  tender  of  issue  takes 
place,  on  the  one  hand,  and  an  acceptance  of  it, 
on  the  other;  and  the  question  involved  in  the 
demurrer,  or  traverse,  is  thus  mutually  referred  to 
decision. 

The  production  of  an  issue,  when  thus  defined 
and  explained,  appears  to  be  attended  with  con- 
siderable advantage,  in  the  administration  of  jus- 
tice— ^for  the  better  comprehension  of  which;  it  will 
be  useful  to  advert  to  those  styles  of  juridical  pro- 
ceeding, in  which  no  issue  is  produced. 

G  G 
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In  almost  every  plan  of  judicature  with  which 
we  are  acquainted,  except  that  of  the  common  law 
of  England,  the  course  of  proceeding  is,  to  make 
no  public  adjustment  whatever  of  the  precise  ques- 
tion for  decision.  For^  as  all  matters,  whether  of 
law  or  fact,  are  decided  by  the  judge,  and  by  him 
alone,  upon  proofs  adduced  on  either  side,  by  the 
parties,  the  necessity  upon  which  that  practice  has 
been  shewn  to  be  founded  in  the  English  common 
law  system,  does  not  arise.  Consequently,  the 
mutual  allegations  are  allowed  to  be  made  at  large, 
as  it  may  be  called ; — ^that  is,  with  no  view  to  the 
exposition  of  the  particular  question  in  the  cause, 
by  the  effect  of  the  pleading  itself.  The  litigants, 
indeed,  before  they  proceed  to  proof,  must  explore 
the  particular  subject  in  controversy,  in  order  to 
ascertain  whether  any  proof  be  required,  and  to 
guide  them  to  the  points  to  which  their  proof  is  to 
be  directed.  And,  upon  the  hearing  of  the  cause, 
the  judge  must,  of  course,  also  ascertain,  for  his 
own  information,  the  precise  point  to  be  decided, 
and  consider  in  what  manner  it  is  met  by  the  evi- 
dence. But  in  these  proceedings,  neither  the  court 
nor  the  parties  have  any  public  expo^tion  of  the 
point  in  controversy,  to  guide  them;  and  they  judge 
of  it,  as  a  matter  of  private  discretion,  upon  retros- 
pective examination  of  the  pleadings  (^. 

{d)  The  pfBctioe  of  the  courts  of  equity  in  this  country,  fonus  no 
exception  to  this  general  statement.  For,  thongh  the  common 
replication  offers  a  formal  contradiction  to  the  answer, — ^a  contra* 
diction  which  imitates^  in  some  measute,  the  form  of  an  issue  in 
the  common  law,  a«ld  borrows  its  ntime,  tet,  in  snbstlmtive  dhct. 
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This,  as  already  stated,  is  the  ahiiost  universal 
method;  but  there  is  another,  which  also  requires 
notice;— viz.  that  which  at  present  prevails  in  the 
Scottish  judicature.  Since  the  trial  by  jury,  in 
civil  causes,  has  been  engrafted  upon  the  juridical 
system  of  Scotland,  it  has,  of  course,  been  found 
necessary  to  adjust  and  settle  publicly,  between 
the  parties,  the  particular  question,  or  questions,  on 
which  the  decision  of  the  jury  is  to  be  taken.  But, 
instead  of  eliciting  such  question  (called,  by  ana- 
logy to  the  law  of  England,  the  issue),  by  the  mere 
effect  and  operation  of  the  pleading  itself,  accord- 
ing to  the  practice  of  the  English  courts,  the  course 
taken  has  been,  to  adjust  or  settle  the  issue  retrospec- 
tively from  the  allegations,  by  an  act  of  court ; — 
and  these  allegations  have,  consequently,  continued 
to  be  made  at  large^  according  to  the  definition  of 
that  term,  already  given  (e). 

Now  the  English  common  law  method,  as  com- 
pared  with  either  of  those  that  have  been  just 
described,  possesses  this  advantage,  that  the  un- 

the  two  results  are  quite  different; — ^for   the  contradiction  to» 
wbich  the  name  of  an  issue  is  thus  given  in  the  equity  pleading,  is 
of  the  most  general  and  indefinite  kind,  and  developes  no  particu- 
lar question  as  the  subject  for  decision  in  the  cause. 

{e)  It  is  to  be  understood,  however,  that  the  issues  are  not 
extracted  from  the  pleadings,  in  the  full  latitude  of  allegation 
sometimes  allowed  to  them  bv  the  Scottish  law: — but  from  alle- 
gotions  of  a  more  succinct  and  specific  character,  called  condescen-  . 
dences  and  answers;  which  the  parties  are  directed  to  give  in,  as 
the  materials  from  which  the  court  are  to  adjust  the  issue.  Yet, 
even  these  condescendences  and  answers  are  pleadings  at  large,  in 
the  sense  in  which  the  author  uses  that  term;  for  they  do  not 
develope  the  point  in  controversy,  by  their  intrinsic  operation. 

Q  Q  Q 
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disputed  or  immaterial  matter  which  every  con- 
troversy more  or  less  involves,  is  cleared  away  by 
the  effect  of  the  pleading  itself;  and  therefore^ 
when  the  allegations  are   finished,   the  essential 
matter  for  decision  necessarily  appears.   But  under 
the  rival  plans  of  proceeding,  by  which  the  state- 
•    ments  are  allowed  to  be  made  at  large,  it  becomes 
necessary,  when  the  pleading  is  over,  to  analyze 
the  whole  mass  of  allegation,  and  to  effect  for  the 
first  time  the  separation  of  the  undisputed  and  im- 
material matter,  in  order  to  arrive  at  the  essential 
question.     This  operation  will  be  attended  with 
more  or  less  difficulty,  according  to  the  degree  of 
vagueness  or  prolixity  in  which  the  pleaders  have 
been  allowed  to  indulge ;  but  where  the  allega- 
tions have  not  been  conducted  upon  the  principle 
of  coming  to  issue,  or,  in  other  words,  have  been 
made  at  large,  it  follows,  from  that  very  quality, 
that  their  closeness  and  precision  can  never  have 
been  such  as  to  preclude  the  exercise  of  any  dis- 
cretion, in  extracting  from  them  the  true  question 
in   controversy, — for  this  would  amount  to   the 
^production  of  an  issue.     Therefore  it  will  always 
be  in  some  measure  doubtful,  or  a  point  for  consi- 
deration,  to  what  extent,  and  in  what  exact  sense, 
the  allegations  on  one  side,  are  disputed  on  the 
other,  and  also  to  what  extent  the  law  reUed  upon 
by  one  of  the  parties,  is  controverted  by  his  adver- 
sary.    And  this  difficulty,  while  thus  inherent  in  the 
mode  of  proceeding,  will  be  often  aggravated,  and 
present  itself  in  a  more  serious  form,  from  the  natu- 
ral tendency  of  judicial  statements,  when  made  at 
large,  to  the  faults  of  vagueness  and  prolixity.    For 
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where  the  pleaders  state  their  cases  in  order  to 
present  the  materials  from  which  the  mind  of  the 
judge  is  afterwards  to  inform  itself  of  the  point  in 
controversy,  they  will  of  course  be  led  to  indulge 
in  such  amplification  on  either  side,  as  may  put 
the  case  of  the  particular  party  in  the  fullest  and 
most  advantageous  light,  and  to  propound  the  facts 
in  such  form  as  may  be  thought  most  impressive 
or  convenient,  though  at  the  expense  of  clear- 
ness or  precision.  On  the  other  hand,  it  is  evi- 
dent, that  upon  the  English  common  law  method, 
the  pleaders  having  no  object  but  to  produce  the 
issue,  are  without  the  least  inducement,  either  to 
an  uncertain,  or  a  too  copious,  manner  of  state- 
ment ;  and,  on  the  conti'ary,  have  a  mutual  inte- 
rest to  effect  the  result  at  which  they  aim,  in  the 
shortest  and  most  direct  manner. 

The  difficulty  that  must  thus  be  always,  in  some 
measure,  found  under  the  method  of  pleading  at 
large,  in  ascertaining  the  precise  extent  of  the  mu- 
tual admissions  of  fact  or  law,  is  attended  with  this 
obvious  inconvenience — ^that  a  party  may  be  led  to 
proceed  to  proof  or  trial  upon  matters  not  disput- 
ed, or  not  considered  as  material  to  be  disputed, 
on  the  other  side, — or  to  omit  the  proof  or  trial  of 
matters  which  are  meant  to  be  disputed,  and  which 
are  in  fact  essential  to  the  final  determination  of 
the  cause.  The  judge  may  consequently  find, 
upon  examination  of  the  whole  process,  and  hear- 
ing the  farther  allegations  and  arguments  of  the 
parties,  that  the  investigation  of  fact  has  either 
been  redundant,  and  therefore  attended  with  use- 
less expense  and  delayj-^or  defective,  so  as  not  to 
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present  him  with  the  materials  on  which  he  can 
properly  adjudicate.  On  the  other  hand,  these 
evils  are  unknown  to  the  English  system  of  judi- 
cature, except  in  a  very  partial  degree ;  and  to  that 
degree  they  arise,  as  will  be  afterwards  explained, 
in  consequence  of  the  latitude  of  some  of  the  gene- 
ral issues ; — ^in  other  words,  from  a  partial  aban- 
donment of  its  own  peculiar  principle. 

On  the  whole,  then,  it  may  be  fairly  concluded, 
that  the  system  of  pleading  is  not  only  distinguish- 
ed from  other  methods  of  judicial  allegation,  by  its 
production  of  an  issue,  but  is  in  this  respect  ad- 
vantageously  distinguished  from  them,  and  derives 
from  this  singularity  of  proceeding,  considerable 
protection  from  inconveniences  to  which  they  are 
severely  subject. 

It  also  appears  to  deserve  high  praise,  in  respect 
of  such  of  its  rules  as  are  classed  in  this  wcH-k,  by 
their  tendency  to  prevent  obscurity^  or  confusion^ 
prolixity,  or  delay  {f).  Here,  indeed,  the  object^^ 
pursued  are  not  peculiar  to  the  English  system ; 
for  the  avoidance  of  such  faults  is  of  coarse,  in 
some  measure,  the  aim  of  every  enlightened  plan 
of  judicature.  But,  in  general,  there  is  either 
a  want  of  regulation  to  enforce  the  object,  or  the 
regulation  is  found  to  be  ineffectual.  On  the 
contrary,  the  system  of  pleading  has  various  rules 
specifically  designed  to  promote  precision  and 
brevity  in  the  method  of  allegation^-*— rules  exdo- 
sively  its  own,  and  extremely  strict  and  efficacious 


(/)  Sttpr^  pp.  378—420, 
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in  their  character.  Accordingly,  it  has  ever  been 
proverbially  famous  for  the  former  of  these  quali* 
ties ;  and  in  modern  times,  and  under  the  influence 
of  enlightened  judges,  tlie  principle  of  avoiding 
the  introduction  of  unnecessary  matter  (g)  has  been 
so  rigorously  applied,  and  the  cases  of  unnecessary 
allegation  have  been  so  well  defined  and  under- 
stood  (A),  as  very  considerably  to  remove  its  not 
less  ancient  and  notoiious  reproach  of  amplification 
and  prolixity. 

While  the  system  of  pleading  is  thus  in  general 
distinguished  for  the  excellence  of  its  structure,  it 
cannot  be  denied  that  there  are  points  on  which 
its  merit  is  questionable. 

1.  There  is  something  not  satisfactory  in  its 
tendency  to  decide  the  cause,  upon  points  of  mere 
form. 

It  will  be  observed,  that,  in  general,  whenever  a 
demurrer  occurs  in  respect  of  insufficiency  in  the 
manner  of  statement,  and  iK>t  for  insufficiency  in 
substance, — or  where  an  issue,  either  in  fact  or 
law,  is  joined  upon  a  plea  in  abatement,  the  issue 
joined  in  such  cases^  involves  a  question  of  form 
only.  And  as  the  issue,  whatever  be  its  nature^  if 
in  general  decisive  of  the  fate  of  the  cause  (i),  it 
follows  that  where  issue  is  so  joined,  the  action 

(g)  Vide  suprt^,  p.  417- 

(A)  This  is  by  the  effect  of  the  rules  tending  to  limit  or  restmin 
the  degree  of  oertaiBty  hi  allegation.    Vide  supri,  ]^.  346—377* 
(f)  Vide  supri^  p.  125. 
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must  commonly  be  decided  upon  a  point  of  form, 
and  not  upon  the  merits  of  the  case, — a  result 
that  seems  inconsistent  with  sound  justice.  Thus, 
if  the  plaintiff,  in  an  action  of  trespass,  should  hap- 
pen to  omit  in  his  declaration,  to  state  "the  day  or 
time  at  which  the  trespass  was  committed,  and  the 
defendant  should  demur  specially  for  this  omission, 
and  the  issue  joined  on  this  demurrer  should  be 
decided  (as  it  would  be)  in  favour  of  the  defend- 
ant,— ^by  the  regular  consequence,  judgment  would 
be  also  given  for  the  defendant,  and  the  plaintiff's 
claim  would  be  defeated  by  the  omission  of  a  few 
words  in  his  declaration.  Yet  we  have  seen  that 
the  time,  if  alleged,  need  not  have  been  proved  as 
laid  (A:);  and  its  omission,  therefore,  is  a  fault  of 
the  most  strictly  formal  kind.  Again,  if  the  de- 
fendant should  plead  in  abatement,  that  he  is  sued 
by  a  wrong  Christian  name,  and  the  plaintiff  should 
choose  to  take  issue  in  fact  upon  the  plea,  and  go 
to  trial,  the  verdict,  if  given  for  the  plaintiff,  en- 
titles him  to  judgment  quod  recuperet^  and  he  con- 
sequently recovers  his  demand  (/)•  On  the  other 
hand,  if  given  for  the  defendant,  it  is  followed  by 
judgment  of  breve  (or  biUa)  cassetur  (m) ;  and  thus 
the  action  in  one  case, — and  in  the  other,  both  the 
action  and  the  demand  itself,  are  disposed  of  upon 
a  mere  question  relating  to  the  Christian  name  of 
the  defendant. 


(k)  Vide  supra,  p.  312. 

(0  Vide  suprsl,  p.  126.  2  Wils.  367-  The  case  is  otherwise, 
however,  if  the  plaintiff  succeeds  on  an  issue  in  law  on  a  plea  in 
abatement,  for  there  the  judgment  is  respondeat  ouster  only.   Ibid. 

(m)  Vide  supra,  p.  128. 
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But  if  any  objection  attach,  on  this  ground,  to 
the  system  of  pleading,  its  weight,  at  least,  is  much 
diminished,  by  the  liberality  with  which  amend" 
ments  are  allowed  in  the  modem  practice.  Thus, 
in  the  case  of  demurrer  above  supposed,  if  the 
plaintiff  should  imprudently  join  in  demurrer  (in- 
stead of  applying,  as  he  ought,  for  leave  to  amend), 
the  Court  would  nevertheless,  after  joinder  in  de- 
murrer, and  even  after  the  demurrer  had  come  on 
to  be  argued,  allow  him  to  amend ;  and  the  only 
inconvenience  that  he  would  suffer,  would  be  the 
payment  of  costs.  The  second  case,  indeed,  viz. 
that  in  which  an  issue  in  fact  is  joined  upon  a  plea 
in  abatement,  is  such  as  would  not  allow  of  amend- 
ment, unless  applied  for  before  the  cause  had  come 
on  for  trial.  But  even  in  this  instance,  it  is  not  pro- 
bable that  any  hardship  or  injustice  would  arise  by 
the  final  determination  of  the  cause,  upon  the  point 
of  form, — for  if  the  unsuccessful  party  had  had 
any  substantial  case  upon  the  merits,  he  would 
presumably  have  applied  to  amend,  without  ha- 
zarding the  trial. 

2.  Again,  some  doubt  may  reasonably  be  felt 
with  respect  to  the  advantage  of  that  part  of  the 
system,  which  relates  to  the  singleness  of  the  issue. 
Provided  only,  that  a  party  be  restrained  from  rais- 
ing issues  inconsistent  with  each  other,  or  such  as 
he  knows  to  be  without  foundation  in  fact,  it  may 
be  questioned  whether  any  sufficient  considerations 
of  utility  or  convenience  can  be  urged  at  the  pre- 
sent day,  in  favour  of  the  object  of  singleness.  At 
all  events,  some  presumption  must  arise  against  the 
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value  of  this  object,  in  modem  pleading,  when  we 
recollect  that  the  long  permitted  use  of  several 
counts,  in  respect  of  the  same  cause  of  action,  and 
the  provision  of  the  statute  of  Anne,  allowing  the 
use  of  several  pleas,  have  declared  it  as  the  sense 
both  of  the  bench  and  the  legislature,  that  if  the 
original  principle  deser\'ed  to  be  retained,  it  re- 
quired at  least  material  mitigation.  However,  it  is 
clear  that  the  principle  of  singlene^  is  so  far,  at 
least,  a  light  and  valuable  one,  as  it  may  tend  to 
prevent  the  parties  from  offering  inconsistent  alle- 
gations, or  such  as  they  may  kn&w  to  he  false.  For, 
though  the  interests  of  justice  seem  to  require,  in 
many  cases,  the  allowance  of  several  counts  or  pleas 
in  respect  of  the  same  demand,  they  are,  on  the 
other  hand,  directly  opposed  to  the  allowance  of 
repugnant  ones, — and  where  one  of  the  matters  al- 
leged must  evidently  be  false,  the  party  should,  of 
course,  be  obliged  to  make  his  election  between 
them :  and  so,  in  allowing  a  party  to  make  different 
allegations,  he  ought,  if  possible,  to  be  excluded 
from  such  as  (whether  inconsistent  or  not  with  what 
has  been  previously  pleaded)  he  must  know  to  be 
without  foundation  in  fact  Yet  these,  which  are 
perhaps  the  only  beneficial  results  that  can  flow 
from  the  principle  of  singleness,  the  present  state 
of  the  law  against  duplicity,  unfortunately  fails  to 
produce.  For,  first,  a  plaintiff  is  at  liberty  to  adopt 
as  many  counts  as  he  pleases,  however  apparent  it 
may  be  that  the  cases  which  they  respectiyely  state, 
cannot  all  be  true.  So  a  defendant  is  allowed,  un- 
der  the  provision  of  the  statute  of  Anne,  to  plead, 
with  scarcely  any  exc^tioQ,  matters  directly  in- 
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consistent  with  each  other, — ^for  example,  he  may 
plead,  in  trespass  for  assault  and  battery,  not  guilty 
(namely,  that  he  did  not  commit  the  trespasses), 
and  also,  son  assault  demesne,  viz.  that  he  commit* 
ted  them  in  self  defence  (n)— or,  in  debt  on  bond, 
non  est  factum  (viz.  that  he  did  not  execute  the 
deed),  and  also,  that  he  executed  it  under  duress 
of  imprisonment(o).  Again,  aparty  is  not  restrained 
by  the  present  system,  from  adding  to  his  true  case, 
another  that,  though  consistent  with  it,  he  knows 
to  be  false.  And,  accordingly,  a  defendant,  at  the 
same  time  that  he  pleads  a  special  plea  founded  on 
his  real  matter  of  defence,  almost  always  resorts 
also  to  the  general  issue,  or  some  other  plea  by  way 
of  traverse,  in  order  to  put  the  plaintiff  to  the  proof 
of  his  declaration — ^without  having,  in  truth,  the 
least  reason  to  deny  the  allegations  which  it  contains. 
The  statute  of  Anne,  indeed,  provides  a  check 
against  this,  by  a  provision  of  which  the  general 
effect  is  as  follows— that,  where  the  defendant  has 
pleaded  several  pleas,  and  the  issue  upon  any  one 
of  them,  is  found  for  the  plaintiff  the  court  may 
give  the  plaintiff  the  costs  of  every  such  issue,  un- 
less the  judge  of  nisi  prius  shall  certify  that  the  de* 
fendant  had  probable  cause  to  plead  the  matter 
found  against  him.  But  the  construction  and  effect 
given  to  this  provision,  in  practice,  seem  to  have 
rendered  it  inadequate  to  the  object  which  it  con- 
templates  (ji). 

(n)  1  Arch.  226. 

(o)  Ibid.     And  see  other  instances  open^  in  some  measure,  to 
the  same  objection  of  inconsistency,  supra,  p.  293. 
(p)  See  11  BMt,  263.    2Biiit.753. 
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3.  Another  feature  of  doubtful  character,  in  the 
system  of  pleading,  is  the  wide  effect  which  belongs, 
in  certain  actions,  to  the  general  issue.  In  debt 
on  simple  contract, — ^in  assumpsit, — and  trespass 
on  the  case,  in  general, — ^the  general  issue  embraces 
almost  every  ground  of  defence  to  which  the  de- 
fendant, at  the  trial,  may  chuse  to  resort — ^the  ques- 
tions offered  by  these  issues,  being,  in  effect,  nearly 
these — ^whether  the  defendant  be  indebted  to  the 
plaintifl^  as  alleged  in  the  declaration — or  whether 
he  be  liable  to  the  plaintiff's  demand,  as  set  forth 
in  the  declaration  (g).  Now,  these  questions  are 
so  general  and  vague  as  to  produce,  but  in  a  limited 
and  inferior  degree,  the  advantages  which  attend 
the  production  of  a  more  strict  and  special  issue. 
For,  first,  they  do  not  fully  effect  the  separation  of 
matter  of  fact  from  matter  of  law.  To  understand 
this,  it  must  be  considered  that,  though  the  par- 
ties cannot  go  to  trial  on  a  mere  question  of  law  (a 
traverse  of  matter  of  law  not  being  allowable)  (r), 
yet  it  is,  in  the  nature  of  many  issues  in  fact,  to  in- 
volve some  subordinate  legal  question,  the  decision 
of  which  is  essential  to  the  decision  of  the  issue. 
And  the  wider  and  more  general  the  form  of  the 
issue,  the  more  likely  it  is  to  comprise  these  subor- 
dinate questions  of  law.  For  example : — ^in  an  ac- 
tion of  debt  on  simple  contract — or  assumpsit,  if 
the  defendant  rely  on  a  release  executed  by  the 
plaintiff,  he  may  give  this  in  evidence  under  the 
general  issue  (nil  debet,  or  non-assumpsit),  because 
it  tends  to  shew  that  he  is  not  indebted,  or  is  not 


iq)  Vide  tupri,  pp.  177. 181. 183.  (r)  Vide  suprt,  p.  215. 
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liable,  as  alleged — ^and,  if  the  plaintiff's  answer  to 
the  release,  be,  that  it  was  obtained  by  duress,  this 
will,  of  course,  be  also  offered  in  evidence  under 
the  same  issue.  Upon  this  point  of  duress,  two 
questions  may  be  supposed  to  arise — first,  whether 
the  execution  of  the  deed  under  duress,  would  de- 
feat the  effect  of  the  deed — ^secondly,  whether  the 
deed  were,  in  fact,  executed  under  duress.  Before 
the  jury  can  find  a  verdict  either  for  the  plaintiff 
or  defendant,  both  these  questions  must  be  disposed 
of.  But  the  first  is  a  question  of  mere  law,  and 
their  decision  upon  it,  must  be  guided  by  the  direc- 
tion of  the  judge.  Here,  then,  is  a  question  of  law 
involved  under  the  issue  in  fact.  Now,  if,  on  the 
other  hand,  a  form  of  action  be  supposed,  in  which 
the  pleading  is  more  special,  and  the  general  issue 
less  comprehensive,  for  example,  the  action  of  cove- 
nant, this  very  same  question  will  be  distinctly  deve- 
loped, as  a  point  of  law,  upon  the  pleading — ^by  way 
of  demurrer.  For  the  defendant  cannot,  under  non 
est  factum  (which  is  the  general  issue  in  that  ac- 
tion), set  up  the  release,  but  must  plead  it  spe- 
cially— and  the  plaintiff  must,  consequently,  plead 
the  duress  in  reply ;  and,  then,  if  the  defendant  dis- 
putes the  legal  consequence  of  the  duress,  his  course 
is  to  demur  to  the  replication.  Of  such  demurrer, 
occurring  in  the  very  case  here  imagined,  the  reader 
has  already  seen  an  example  in  the  course  of  this 
work  (s) — and  to  this  he  may  be  again  referred,  for 
farther  illustration. 


(s)  Vide  supra,  p.  80. 
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It  thus  appears,  then,  that  it  is  the  effect  of  the 
wider  general  issues  to  render  less  complete,  than 
it  otherwise  would  be,  the  separation  of  fact  from 
law.  And  the  inconvenience  of  this  is  felt,  in  the 
great  frequency  with  which  difficult  legal  questions 
arise  for  the  opinion  of  the  judge  at  nisi  prius, — 
the  numerous  motions  for  new  trials  consequently 
made  in  the  court  in  bank,  to  obtain  a  revision  of 
such  opinions, — and  the  delay  and  expense  neces- 
sarily attendant  on  a  proceeding  of  this  kind,  when 
compared  with  the  regular  method  of  demurrer. 

Again,  it  is  an  inconvenience  arising  from  gene- 
ral issues  of  this  description,  that  they  tend  to  con- 
ceal from  each  party,  the  case  meant  to  be  made 
by  his  adversary,  at  the  trial.  Thus,  in  the  in- 
stance above  supposed,  the  plaintiff  would  have  no 
notice  from  the  nature  of  the  issue,  nil  debet  or  non 
assumpsit,  that  the  defendant  meant  to  set  up  a 
release,  nor  would  the  defendant,  on  the  other 
hand,  have  any  intimation  that  it  was  to  be  met  by 
the  allegation  of  duress.  And  thus  is  defeated,  in 
some  measure,  another  of  the  advantages  otherwise 
attendant  on  the  production  of  an  issue — viz.  that 
of  apprising  the  parties  of  the  precise  nature  of  the 
question  to  be  tried,  and  enabling  them  to  shape 
their  proofs  without  danger  of  redundance  on  the 
one  hand,  or  deficiency  on  the  other. 

4.  Another  objection  to  the  system  of  pleading, 
and  one  more  formidable,  perhaps,  than  any  that 
has  been  above  suggested,  is  to  be  found  in  the 
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excessive  subtlety,  and  needless  precision,  by  which 
some  parts  of  it  are  characterized.  The  existence 
of  these  faults  cannot  fairly  be  denied — nor  that 
they  bring  upon  suitors,  the  frequent  necessity  of 
expensive  amendments, — and  sometimes  occasion 
an  absolute  failure  of  justice,  upon  points  of  mere 
form.  Yet  is  their  inconvenience  less  severely  felt 
in  practice,  at  the  present  day,  than  a  mere  theo- 
retical acquaintance  with  the  subject,  would  lead 
the  student  to  suppose.  Many  of  the  intricacies  and 
mysteries  of  pleading, — ^those,  for  example,  which 
relate  to  colour^  and  special  traverses^ — ^long  dis- 
couraged by  the  courts, — are  rapidly  falling  into 
disuse,  and,  on  the  whole,  have  but  little  effect  in 
the  actual  operation  of  the  system ;  and,  with  re- 
spect to  the  science  in  general,  it  may  be  remarked, 
that  its  increasing  cultivation  has  made  the  course 
of  practice  more  uniformly  correct  than  in  former 
times,  and  the  occasions  for  formal  objection,  con- 
siderably less  frequent. 

Such  are  the  principal  observations  which  a  long 
practical  acquaintance  with  Pleading,  has  suggested 
to  the  author,  on  the  merits  of  that  celebrated  sys- 
tem of  allegation.  Founded  as  they  are  on  expe- 
rience, he  does  not  hesitate  to  offer  them  to  the 
public,  though  the  limits  which  he  has  prescribed 
to  himself,  in  this  part  of  the  work,  have  obliged 
him  to  condense  them  into  a  form  more  summary 
than  befits  the  interest,  the  importance,  and  the 
difficulty  of  the  subject. 

THE  END. 
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